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Payment of Check Under Forged Indorsement 


Generally, it is a bank’s duty in cashing a check to pay only 
on the genuine indorsement of the payee, and such duty is an 
absolute one requiring the bank to ascertain at its peril whether 
or not the indorsement of the payee designated on the check is 
genuine. If the indorsement is a forgery and the bank pays 
the check the loss falls upon the bank regardless of its good 
faith and lack of negligence. ‘The general rule applies unless 
the party against whom it is sought to enforce a right to retain 
the check, or to give a discharge therefor, or to enforce payment 
thereof against any party thereto is precluded from setting up 
forgery or want of authority. United States v. Citizens Union 
National Bank, U. S. District Court, W. D. Kentucky, Louis- 
ville, 40 Fed. Supp. 609. 

In this case plaintiff, the United States of America, seeks 
to recover from the Citizens Union National Bank of Louis- 
ville $493.50 with interest being the amount of a check of April 
14, 1933, drawn on the Treasurer of the United States to the 
order of one Peter Kennedy, the payment of which was ob- 
tained by the forged indorsement of said Peter Kennedy. 

The check was first presented to and cashed by the Second 
National Bank of Lexington, which bank indorsed it and sent 
it to the defendant Citizens Union National Bank of Louisville 
as its collecting agent. The Citizens Union National Bank 
indorsed the check and collected it through the Louisville Bank 
of the Federal Reserve Bank of Saint Louis, and remitted the 
funds to the Second National Bank at Lexington by crediting 
its account on the books of the Citizens Union. The plaintiff 
did not give any notice of the forgery to the Citizens Union 
National Bank until February 18, 1938. 


i ak a 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §562, | 
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In its answer to plaintiff’s action the Citizens Union Na- 
tional Bank prays for a judgment against the Second National 
Bank of Lexington in the event judgment is awarded to the 
plaintiff against the Citizens Union National Bank. 

The amended answers of both banks allege that the plaintiff 
issued and mailed the check in question to Peter Kennedy at a 
certain address in response to an application for a loan on an 
original Adjusted Service Certificate, which plaintiff had 
issued, after it had sent another check in the same amount to 
Peter Kennedy at a different address in response to application 
for loan on a duplicate certificate. The amended answers fur- 
ther plead that the banks were not negligent in cashing the 
check and cashed it in good faith and in the usual and ordinary 
course of business, and the plaintiff’s conduct as above set out 
made it possible for the forged indorsement and fraudulent 
scheme to be carried out. 


It was held that the facts as stated in the amended answers 
of the two banks constituted a good defense to plaintiff’s ac- 
tion. Further facts and the reasoning upon which the decision 
was based may be read in the following paragraphs quoted from 
the court’s opinion: 


The amended answers of both banks allege that on October 1, 1931, 
the plaintiff issued to Peter Kennedy an Adjusted Service Certificate 
in the amount of $987.50; that on February 11, 1933, Peter Kennedy 
notified the plaintiff in writing that he had not received the certificate ; 
that on February 24, 1933, plaintiff issued and mailed to Peter Ken- 
nedy at 148 Deweese Street, Lexington, a duplicate Adjusted Service 
Certificate; on March 24, 1933, Peter Kennedy applied for a 50 per 
cent loan on the duplicate certificate which application was honored 
by the issuance of the plaintiff’s check to Peter Kennedy in the sum 
of $493.50, which was mailed to him at the address above given; that 
on April 14, 1933, plaintiff received the original Adjusted Service 
Certificate, which the plaintiff knew had never been delivered to Peter 
Kennedy, together with an application for a 50 per cent loan thereon 
in the name of Peter Kennedy, with his address given as “c/o Earle 
McGuffey, 604 Fayette Bank, Lexington, Kentucky”; and that on 
April 14, 1933, the plaintiff issued its check in question for $493.50 
payable to the order of “Peter Kennedy, c/o Earle McGuffey, 604 Fay- 
ette Bank, Lexington, Kentucky,” and mailed it to said address. The 
party who received the check was not the real Peter Kennedy, but he 
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nevertheless endorsed the check in that name and had himself identified 
to the Second National Bank of Lexington as Peter Kennedy by Earle 
McGuffey and secured payment of the check in that manner. The 
amended answers further plead that the banks derived no benefit from 
the payment of said check, were guilty of no negligence in cashing the 
same, cashed them in good faith in the usual and ordinary course of 
business, and the plaintiff’s conduct as above set out made it possible 
for the forged endorsement and fraudulent scheme to be carried out. 
The plaintiff has moved to strike from the record the amended answers 
of both banks. 

The plaintiff bases its right to recover upon the well established 
general rule that it is the bank’s duty in cashing a check to pay only 
on the genuine endorsement of the payee, which duty is an absolute one 
requiring the bank to ascertain at its peril whether or not the endorse- 
ment of the payee designated in the check is genuine. If the endorse- 
ment is a forgery and the bank pays the check the loss falls upon the 
bank, regardless of its good faith and lack of negligence in the matter. 
Kentucky Statutes, Section 3720b-23; Kentucky Title Savings Bank 
& Trust Co. v. Dunavan, 205 Ky. 801, 266 S. W. 667; Commercial 
Bank of Grayson vy. Arden & Fraley, 177 Ky. 520, 197 S. W. 951, 
L. R. A. 1918B, 320. Section 3720b-23 of the Kentucky Statutes, 
being part of the Kentucky Negotiable Instrument Law, provides as 
follows: “Where a signature is forged or made without the authority 
of the person whose signature it purports to be, it is wholly inoperative, 
and no right to retain the instrument, or to give a discharge therefor, 
or to enforce payment thereof against any party thereto, can be ac- 
quired through or under such signature, unless the party against whom 
it is sought to enforce such right is precluded from setting up the 
forgery or want of authority.” 

This states the general rule to be as contended for by the plain- 
tiff, but it also contains an exception to the general rule which is dis- 
regarded by the plaintiff. The exception, as stated in the statute, is 
that the general rule applies “unless the party against whom it is 
sought to enforce such right is precluded from setting up the forgery 
or want of authority.” The Kentucky Court of Appeals in Baskett v. 
Ohio Valley Banking & Trust Company, 214 Ky. 41, 281 S. W. 1022, 
held that the word “precluded” was synonymous with the word 
“estoppel.” “Under circumstances very similar to the ones set up in 
the amended answers of the banks the Court of Appeals of Kentucky 
held in Citizens’ Union National Bank v. Terrell, 244 Ky. 16, 50 S. W. 
2d 60, 63, that the drawer of the check was precluded from setting up 
the forgery of the payee’s name, and that the loss resulting from 
cashing such a check would fall upon the drawer instead of upon the 
depository bank. The Court stated the general rule but also pointed 
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out the well recognized exception, that the loss will fall upon the drawer 
where his own acts and conduct invited and made possible the forgery. 
“The exception to the general rule springs from the just and equitable 
principle recognized in all jurisdictions that, where one of two innocent 
parties must bear a loss, it must be borne by the one whose conduct 
made it possible.” ‘The same rule under similar circumstances has also 
been applied in the following cases: Commonwealth v. Farmers Deposit 
Bank, 264 Ky. 839, 95 S. W. 2d 793; Security-First National Bank 
of Los Angeles v. United States, 9 Cir., 103 F. 2d 188; Royal Indem- 
nity Co. v. Federal Reserve Bank of Cleveland, D. C. S. D. Ohio, 38 
F. Supp. 621. 

The piaintiff also relies upon Kentucky Statutes, Section 3720b-66, 
which provides that every endorser of a negotiable instrument who 
endorses without qualification, warrants to all subsequent holders in 
due course that the instrument is genuine and in all respects what it 
purports to be, and that it will be paid according to its tenor. This 
section of the Negotiable Instrument Law confers rights upon only 
those who are subsequent holders in due course. The drawee bank 
which has paid the check is not a subsequent holder in due course. Ken- 
tucky Statutes, Sections 3720b-190 and 3720b-52 Louisa National 
Bank v. Kentucky National Bank, 239 Ky. 302, 39 S. W. 2d 497. 

The facts as stated in the amended answers of the Citizens Union 
National Bank and the Second National Bank of Lexington, Kentucky, 
constitute a valid defense to the cause of action set out in the com- 
plaint, and accordingly the plaintiff’s motion to strike these amended 
answers from the record is overruled. 


REE EEE EER 


Increase of Redemption Price of U. S. Savings 
Bonds as Income 


An increase in the redemption price of United States Sav- 
ings Bonds owned by a testamentary trust estate is not an ap- 
preciation in the value of the bonds as in the case of ordinary 
bonds bought at discount, but constitutes income of the estate 
and belongs to the person entitled to receive the income. In re 
Wehner’s Will, Supreme Court of Wisconsin, 300 N. W. Rep. 
241. 

In this case testator left an estate in trust, the income to be 
paid to his wife during her life and upon her death corpus to 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §527. 
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be paid in equal shares to two children, who are minors. The 
trustee purchased from the United States for the sum of $1,050, 
for the trust estate, certain United States Savings bonds dated 
July 1, 19389, due July 1, 1949, and having a maturity value 
of $1,400 at such latter date. 

These bonds do not bear interest payable at stated inter- 
vals, but are sold by the United States at a price sufficiently 
below their maturity value to yield to the holder an increment 
or return equal to 2.9 per cent per annum, compounded semi- 
annually, if the bonds are held for the full ten-year period. 
The bonds, however, are redeemable at any time after sixty 
days from their date of issuance at a price which, at the end of 
the first year, provides an increased redemption price every 
six months, sufficiently in excess of the original purchase price 
to yield an increment or return of 1.33 per cent to 2.84 per cent 
per annum, depending on how early in their life the bonds are 
redeemed. 

The trustee proposed to treat the increase in redemption 
value as income every six months, and to that end reduce this 
income to cash for the life tenant by using available funds of 
the corpus account to purchase the increment from the income 
account without turning in the bonds for redemption. The 
fund thus expended would be restored to the corpus whenever 
the bonds were matured or were redeemed. 

The guardian ad litem for the minor remaindermen ob- 
jected to this action of the trustee on the ground that the semi- 
annual increment in value is not income but belongs to corpus 
and that if increment on the bond is income, it is not distribut- 
able income until it comes into the possession of the trustee, 
either when the bonds are redeemed or mature. The guardian 
ad litem further objected on the ground that it would not in 
any event be proper to use corpus funds for the purchase of 
the increments from the income account prior to their actual 
realization at redemption or maturity. 

It was held that the trustee was authorized to purchase on 
behalf of the corpus, if it had cash available, the amount of the 
increment in redemption value and to make cash payments out 
of the proceeds to the income beneficiary as of the time when 





914 THE BANKING LAW JOURNAL 


each increment in value should come into existence. In its 
opinion, the court said: 


It is considered that the increase in the redemption price is not 
an appreciation in the value of the bond in the sense that an ordinary 
bond bought at a discount appreciates as the sale price thereof ap- 
proaches par, and for the following reasons: While the bond has at 
its maturity a value of fourteen hundred dollars and that is spoken of 
as the face of the bond, a consideration of the facts leads us to the 
conclusion that that is not an exact statement of what occurs. No 
matter what the instrument may be called, there is an investment by 
the purchaser of the sum of one thousand fifty dollars. The United 
States Government agrees to pay at the end of a ten-year period, the 
sum of fourteen hundred dollars. It further agrees that it will redeem 
the said bond at the end of any six-month period up to maturity at the 
price stated in the table. This increase in the redemption price is 
what the investor receives for the use of one thousand fifty dollars, and 
for the deferment of the payment until such time as the bond matures 
or is presented for redemption. 

Computed upon the principal and so compounded semi-annnally, 
this returns to the investor, if he holds the bond for the whole period, 
an income amounting to 2.90 per cent. That this is income seems too 
plain to us for argument. The sum paid on any redemption date is 
the principal sum of one thousand fifty dollars, plus the deferred inter- 
est. It is considered that the trial court correctly held that the in- 
crease over the purchase price represents income which accrues at the 
end of every six-month period, and the same belongs to the person who 
is entitled to receive the income. 

The question then arises, how may this income be made available to 
the life tenant? In this case the trustee had funds belonging to the 
corpus on hand. The trustee proposed to invest these funds and to 
purchase from the life tenant the interest due the life tenant. ‘The 
fund thus expended would be restored to the corpus whenever the bonds 
were matured or were redeemed. This is the procedure which the trial 
court authorized by its order and judgment. We see no possible objec- 
tion to this procedure. 

Here is a security admittedly as good as any which would be pur- 
chased in the market and bearing a higher rate of interest than any 
other security equally as good. If the contention of the guardian ad 
litem should be sustained and the income could not be anticipated in 
this matter, then in order to make the income available the trustee 
would be obliged to surrender the bond in order to procure the income 
and could thus never derive the full benefit of the increasing redemption 
price. On the other hand, by investing the corpus in the interest earned 
but not payable, which belongs to the life tenant, the funds belonging 
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to the corpus are placed in an absolutely safe investment and the in- 
come is made available to the life tenant. ; 

While it is true that we have never been faced with a situation simi- 
lar to this, we see no reason why the county court should not adapt its 
procedure to a change in the form of security instituted by the Federal 
Government, and thus make available the safest possible investment of 
trust funds. These bonds are not such as rise and fall in the market. 
The speculative element is entirely removed. They are redeemed by 
the payment of United States legal tender. The trustee is under no 
duty to distribute funds in any higher form of exchange. 

This plan makes the United States Savings Bonds a practical and 
workable form of investment for trust funds in a manner which assures 
the life tenant a steady flow of income while at the same time keeping 
the funds of the remainderman safely invested in a security of the 
highest type available in any market. 


REE 


Liability as Guarantor of Note 


The ordinary meaning of the word “guarantee” is that 
some one else is primarily liable for a debt and that the guar- 
antor will pay it if the primary debtor does not. Charlestown 
Five Cents Sav. Bank v. Wolf, Supreme Judicial Court of 
Massachusetts, 36 N. E. Rep. (2d) 390. 

On the date of execution on January 26, 1923, of a note 
payable in three years, defendant’s intestate wrote the follow- 
ing words below the maker’s signature: “January 26, 1923. 
For value received, I guarantee and promise to pay the above 
note and interest, according to the tenor thereof, waiving de- 
mand and notice. No extension or indulgence or partial re- 
lease shall prevent my remaining fully liable.’ This memo- 
randum was signed by defendant’s intestate and his signature 
was witnessed. 

The plaintiff bank as payee of the note contends that the 
memorandum signed by defendant’s intestate incorporated by 
reference the note by the maker and that the memorandum 
“amounts not only to a guaranty, but (is) a new note,” “a 
note in itself,” and that the defendant’s intestate became a co- 
maker of the note. It is further contended that since the note 


EERE OAT, MTS SN ET NE Te EME ER NOL NIT RPO SISA a OEE MEP EN 
NOTE —VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §616. 
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was witnessed, plaintiff’s action to recover on the note, brought 
against defendant’s intestate on August 25, 1940, would not 
be barred by the twenty-year statute of limitations. On the 
other hand, it is contended that defendant’s intestate obligation 
was solely that of a guarantor, that by its terms the note became 
due on January 27, 1926, and that since this action was not 
brought within six years of that date, recovery is barred by the 
six-year statute of limitations. 


The court found that the memorandum had the effect of a 
guarantee rather than the effect of a note, there being no uncon- 
ditional promise or order to pay within the meaning of the 
Negotiable Instruments Act. The defendant’s intestate was 
liable as a guarantor and not as a maker of the note. Hence, 
action against defendant’s intestate in 1940 was barred by the 
six-year limitation statute, and the twenty-year limitation stat- 
ute was not applicable. In its opinion, the court said: 


The language of the memorandum expressing an obligation of the 
defendants’ intestate does not, as the plaintiff contends, support the 
conclusion that the parties intended he should be a comaker of the note. 

The word “guarantee” appearing in the memorandum suggests, not 
a primary, but a collateral undertaking. The ordinary meaning of the 
word is that some one else is primarily liable for a debt and that the 
guarantor will pay it if the primary debtor does not. Allen v. Her- 
rick, 15 Gray 274, 285; Welch v. Walsh, 177 Mass. 555, 559, 59 N. E. 
440, 52 L. R. A. 782, 83 Am. St. Rep. 302. The phrases, “waiving de- 
mand and notice,” and “No extension or indulgence or partial release 
shall prevent my remaining fully liable,” are superfluous if, as the 
plaintiff contends, the parties intended that the defendants’ intestate 
should become a comaker of the note. A demand or notice is not neces- 
sary in order to hold a party who is primarily liable on a note and a 
comaker of a note would not be discharged by any indulgence or exten- 
sion of time granted by the payee to another comaker. Union Trust 
Co. v. McGinty, 212 Mass. 205, 207, 208, 98 N. E. 679, Ann. Cas. 
1913C, 525. But the phrases above quoted would, however, have real 
significance if the obligation of the defendants’ intestate was that of a 
guarantor. Without some such statement in the memorandum, a re- 
lease or an extension of time given by the payee to the maker of the 
note would release the defendants’ intestate from his liability as a 
guarantor. Manufacturers’ Finance Co. v. Rockwell, 278 Mass. 502, 
505, 180 N. E. 224, and cases cited. 'Taborsak v. Massachusetts 
Bonding & Ins. Co., 289 Mass. 8, 12, 138, 193 N. E. 729. 
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Since the memorandum and the note were executed at the same 
time, if it was the intention of the parties that the liability of the de- 
fendants’ intestate should be that of a comaker of the note such a re- 
sult could be accomplished merely by having him place his signature 
below that of Alice L. Wolf, the maker. Instead of following that 
course the plaintiff took from the defendants’ intestate an obligation 
expressed in language appropriate if it was intended that he should be 
a guarantor, but inappropriate if he was to be a comaker of the note. 

The language of the memorandum signed by the defendants’ intes- 
tate cannot be given the effect of a promissory note. It does not ex- 
press “an unconditional promise or order to pay.” G. L. (Ter. Ed.) 
c. 107, § 23. Central National Bank v. Hubbel, 258 Mass. 124, 154 
N. E. 551. The context in which the words “promise to pay” appear 
qualifies the promise and expresses a conditional, not an unconditional, 
promise to pay. In instruments where such or similar words appeared 
the obligation has been held to be a secondary and not a primary obli- 
gation. Mayo v. Bloomberg 290 Mass. 168, 195 N. E. 99 Bishop v. 
Eaton, 161 Mass. 496, 37 N. E. 665, 42 Am. St. Rep. 437; Davis v. 
Caverly, 120 Mass. 414; Crocker-v. Gilbert, 9 Cush. 131. See, also, 
Charlestown Five Cents Savings Bank v. Zeff, 275 Mass. 408, 176 N. E. 
191, where the language in a note and an annexed memorandum was 
substantially the same as the language in the note and memorandum in 
the present case and the signers of the memorandum were held as guar- 
antors. Though written on the face of a promissory note, the memo- 
randum signed by the defendants’ intestate was not a note. It was a 
separate contract differing from the note appearing above it as to 
terms and parties. Allen v. Herrick, 15 Gray 274, 285; Carpenter v. 
Thompson, 66 Conn. 457, 463, 464, 34 A. 105; Limerick National Bank 
v. Jenness, 116 Me. 28, 31, 99 A. 769. 

The memorandum must be construed with the note, the principal ob- 
ligation, to which the memorandum refers, that is, the guaranty must 
be construed as a contract of the defendants’ intestate to pay the 
principal obligation at its maturity, if the principal debtor does not 
then pay it. But this does not mean that the guaranty was a contract 
to pay the principal obligation at all times from the day the note ma- 
tured until the twenty-year period of limitations, applicable to wit- 
nessed notes, expired. The obligation of the guarantor was “to pay” 
the note “according to the tenor thereof,” if the maker did not pay it at 
maturity. The “tenor” of the note was that it should reach maturity 
in three years from the day of its making and that the maker of the 
note should then pay it. The twenty-year statute of limitations was 
not part of the tenor of the note. It was a limitation on the time within 
which suit could be brought against the maker of the witnessed note. 
G. L. (Ter. Ed.) c. 260, § 1, Clause Third. But that statute was not 
incorporated in the note as one of its terms. Upon the failure of the 
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maker of the note to pay it at maturity the obligation of the guarantor 
to pay it arose. His obligation was based not on the note but upon the 
contract expressed in the guaranty that the defendants’ intestate would 
pay the principal sum of the note with interest, if the maker of the 
note failed to pay at maturity. This was an ordinary contract obliga- 
tion to which the six-year statute of limitations applied. 


Loans for Industrial Purposes by Federal Reserve 
Banks 


In exceptional circumstances, when it appears to the satis- 
faction of a Federal Reserve bank that an established indus- 
trial or commercial business located in its district is unable to 
obtain requisite financial assistance on a reasonable basis from 
the usual sources, the Federal Reserve bank, pursuant to au- 
thority granted by the Board of Governors of the Federal Re- 
serve System, “may make loans” to, or purchase obligation of, 
such business, or may make commitments with respect thereto, 
on a reasonable and sound basis, for the purpose of providing 
it with working capital, but no obligation shall be acquired or 
commitment made with a maturity exceeding five years. Fed- 
eral Reserve Act, § 13b, 12 U. S. C. A. § 852a. 

For the purpose of aiding the Federal Reserve banks in 
carrying out these provisions, there is established in each Fed- 
eral Reserve district an industrial advisory committee. Each 
application for any loan, advance, purchase, discount, or com- 
mitment shall be submitted to the appropriate committee and, 
after an examination by it of the business with respect to which 
the application is made, the application shall be transmitted to 
the Federal Reserve bank, together with the recommendation 
of the committee. 

Under the provisions of the above statute plaintiff brought 
action against a Federal Reserve bank for damages for refusal 
of bank to make a loan to plaintiff as additional working capi- 
tal for expansion of plaintiff’s heating plant. It was held that 
plaintiff’s complaint did not show that application for loan 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§539-542. 
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had been approved by the Industrial Advisory Committee and 
consequently did not state a cause of action. The words “may 
make loans” as set forth in the above-mentioned statute are to 
be interpreted in a permissive sense, and whether an applica- 
tion for a loan shall be approved rests in the sound discretion 
of the bank. Billings Utility Co. v. Federal Reserve Bank of 
Minneapolis, United States District Court, D. Montana, 40 
Fed. Supp. 309. 


From the complaint it appears to be the position of plaintiff that 
upon a proper application and showing the defendant bank, under sec- 
tion 13b of the Federal Reserve Act, 12 U. S. C. A. § 352a, was re- 
quired to make the loan applied for. The words “may make loans” 
as set forth in Section 13b are held by plaintiff to admit of no discre- 
tion on the part of defendant bank, and must be considered as manda- 
tory. The court has examined many authorities on the interpretation 
of the word “may” as used in statutes, and when it should be given the 
meaning of “must”; likewise the other uses of “may” and “must” ap- 
pearing throughout the statute in question, and the context, and is of 
the opinion that the words quoted above, to wit, “may make loans,” are 
to be interpreted in the permissive sense, and that whether an applica- 
tion for loan shall be approved rests in the sound discretion of the de- 
fendant bank. <A plain reading of the statute itself would seem to in- 
dicate the meaning to be given the words quoted, and from which it 
may reasonably be inferred that no positive duty rested upon the bank 
to make such loan. Attention is also called to the provision for ap- 
proval of applications for loans by the “Industrial Advisory Commit- 
tee” and the fact that the complaint does not show such approval; 
counsel claims that the loan in question was disapproved by this Com- 
mittee. In such circumstances, and in view of the language of the act 
above mentioned, it would seem to be rather futile to hold that “may” 
should be read as “must” when the acceptance or rejection of the loan 
did not rest entirely with the defendant bank but was subject to the 
approval or disapproval of the Advisory Committee, created by the 


same act of Congress which authorized the loaning of money, as pro- 
vided therein. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


BANK ACCOUNT HELD IN TRUST 


Greely v. Flynn, Supreme Judicial Court of Massachusetts, 36 N. E. 
Rep. (2d) 394 


Plaintiff’s ward had a bank account in her name as trustee for 
her nephew. While she was sane, she gave the pass book to nephew’s 
mother who in turn gave it to the nephew. Evidence showed that 
ward alone controlled the bank account and that she alone could 
make withdrawals. She intended that the bank account should be- 
come payable to nephew upon her death. She did make several with- 
drawals but in each case gave the money to the nephew. 

It was held that the evidence was insufficient to show a valid 
gift of the deposit to the nephew, as the delivery of the bank book 
was not with the intent to pass title. An informal trust of this 
sort requires notice to the beneficiary or to someone in his behalf and 
at least an implied acceptance by him. These elements existed here 
and a valid trust was created, the terms of which were that the ward 
was to have sole control, both as to principal and income, any balance 
thereafter remaining to be paid to nephew. The reservation by the 
ward of control of the bank account and of unlimited power to make 
withdrawals therefrom, which if exercised in full would operate to 
work in effect a revocation of the trust, was not inconsistent with a 
present valid trust. Consequently, the nephew had an equitable 
interest in the bank account and a right to have a new trustee ap- 
pointed upon the insanity of the settlor-trustee and the new trustee 
had the right to take over the bank book during the ward’s life for 
her use, as to both principal and income. If any was left on her 
death it should go to the nephew after deducting the trustee’s charges. 


Suit in equity by Francis J. Greeley, guardian of Nelly Conway, 
otherwise known as Nellie Conway, an insane person, against Edward 
J. Flynn and another, to compel the named defendant to deliver to 
plaintiff the savings bank book issued by the defendant Brockton Sav- 
ings Bank and to compel the defendant bank to pay over to the plain- 


OO 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §424. 


920 





THE BANKING LAW JOURNAL 921 


tiff the deposit represented by the savings bank book. From an adverse 
decree, the named defendant appeals. 

Order in accordance with opinion. 

J. A. Reilly, of Brockton, for defendant Flynn. 

C. J. Muldoon, of Boston, and F. J. Greeley, of Somerville, for plain- 
tiff. 

DOLAN, J.—This is a suit in equity in which the plaintiff, as he is 
guardian of Nelly Conway, otherwise known as Nellie Conway, an in- 
sane person, seeks to compel the defendant Flynn (hereinafter referred 
to as the defendant) to deliver to him a savings bank book issued by 
the defendant Brockton Savings Bank in the name of ‘‘Nellie Conway, 
trustee for Edward J. Flynn,’’ and to compel the bank to pay over to 
the plaintiff the deposit represented by the savings bank book. The 
bank answering set forth that it had in its hands and possession the 
sum of $1,545.98 deposited on the account in question, and was holding 
the same ‘‘subject to the further orders of ... [the] court.’’ The 
defendant answering claimed the deposit as a gift from ‘‘Nellie Con- 
way”’ and, in the alternative, that a valid trust of the deposit had been 
created by her for his benefit. The case was referred to a master. An 
interlocutory decree was entered confirming his report, and thereafter 
a final decree was entered that the defendant turn over and surrender 
the bank book in question to the plaintiff ‘‘guardian,’’ and that the 
bank, upon presentation of the book of deposit by the plaintiff, transfer 
the account to him as guardian. 

Material facts found by the master may be summarized as follows: 
Miss Conway was about seventy-three years old at the time of the hear- 
ing before the master. She came to the United States about fifty-seven 
years ago, and worked as ‘‘housemaid and cook’’ in New York and 
several places in Massachusetts. She was a resident of Brockton on 
September 9, 1935, when she was committed to the State Hospital in 
Foxborough. She had never married. The plaintiff was appointed 
guardian of her person and property on December 6, 1938. The de- 
fendant is her nephew. Prior to 1903 Miss Conway opened an account 
in her own name in the defendant bank. On January 21, 1926, the ac- 
count was transferred into the name of ‘‘Nellie Conway, Trustee for 
Edward J. Flynn.’’ The balance at that time was $1,881.56. On May 
4, 1933, she reported the bank book as lost or stolen. On June 12, 1933, 
the bank issued a new ‘‘pass’’ book under the same description as to 
the depositor. On October 9, 1933, she reported this book as ‘‘stolen.”’ 
A new book was issued thereafter under the same designation. On the 
original ledger card these words were typewritten: ‘‘Book reported lost 
5/4/33. Pay no money except to Nellie Conway, but if she dies it is to 
go to Edward J. Flynn.’’ This notation was made by a teller at the 
request of Miss Conway on May 4, 1933. It does not appear upon 
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the ledger cards which were made when the books were issued. She 
‘‘alone controlled the account and she alone could make withdrawals,”’ 
She intended to retain control of the account during her life and that 
upon her death it should become payable to the defendant. She gave 
the bank book to his mother ‘‘about’’ November, 1933, and the latter 
gave it to the defendant. ‘‘Miss Conway had no bank book except the 
. . . [one] in question.’’ After November, 1933, she made eight with- 
drawals from the account and gave the sums withdrawn to the defendant. 

Notwithstanding the form of the rule to the master, instead of con- 
fining his reports to the facts found by him (see Jameson v. Hayes, 250 
Mass. 302, 306, 145 N. E. 457) he has woven into the report certain 
evidence, stating that the defendant testified that Miss Conway asked 
him ‘‘at least one hundred times . . . to ‘accept the bank book trust 
which . . . [she] created in 1926’; that he told her he did not wish 
to . . . that she showed him the book a number of times and asked him 
to check it to see if everything was correct; that he saw the second 
advertisement of the lost bank book . . . that in October, 1933, she told 
him the book was lost again and that she wanted him to accept ‘the 
trust fund previously set up’ and he replied ‘All right...’ that 
on November 10, 1933, she asked him if his mother told him that she 
had left the bank book for him and that the money was his; that he 
thanked her; that the bank book had been in his home ever since; that 
he needed money from time to time after that; that he had asked her 
to go to the bank and withdraw money on eight occasions and she had 
done so and given the money to him.’’ The master also reported that 
the defendant’s mother ‘‘testified that on a day in November, 1933, 
Miss Conway came to her house, took out her bank book and said, ‘I 
have this fixed now for Eddie—the bank book is his—this is Eddie’s 
and when he comes home give it to him and put it in a safe place’; 
that she replied, ‘I’ll put it in a safe place and when he comes home 
I will give it to him’; that she did so when he came home.’’ 

In argument the plaintiff has stressed other facts which the master 
could have found on the testimony of the defendant and his mother 
as to those conversations, but which the master was not obliged to find. 
His sole findings are those that have been stated already. He made 
no ultimate findings on the questions whether a valid gift of the deposit 
had been made by Miss Conway to the defendant or whether she had 
created a valid trust thereof. The conclusions of the judge implied in 
his decree are that, upon the specific findings of the master, she did 
neither. It is our duty to draw the proper inferences from the findings 
of the master unaffected by the conclusions of the judge. Robinson v. 
Pero, 272 Mass. 482, 484, 172 N. E. 599. 


“It is settled .. . that an oral gift of a... savings bank book, 
. and personal property of like nature, accompanied by actual de- 
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livery of the evidence of title to the donee with intent to pass title, and 
acceptance by the donee, will transfer ownership.’’ Millett v. Temple, 
280 Mass. 543, 549, 182 N. E. 921, 922, 84 A. L. R. 378; Mangan v. 
Howard, 238 Mass. 1, 5, 130 N. E. 76; Gowell v. Twitchell, 306 Mass. 
482, 487, 28 N. E. 2d 531; Ponlain v. Sullivan, 308 Mass. 58, 59, 30 
N. E. 2d 848. 


In the case at bar the only findings of the master bearing on the 
question of delivery of the book with the intention of making a gift 
thereof are that in November, 1933, Miss Conway gave the book to 
the defendant’s mother who in turn gave it to him; that Miss Conway 
intended to retain control of the account and that ‘‘she alone controlled 
the account and she alone could make withdrawals’’; that subsequent 
withdrawals were made by her and the sums withdrawn given by her 
to the defendant; and that she intended that the account should become 
payable to the defendant upon her death. It seems obvious that these 
findings of the master would not warrant a finding by the judge that 
there was any delivery of the book by Miss Conway to the defendant 
or to anyone for him, with an intent on her part to pass title and thus 
transfer ownership to him. 

The question remains whether upon the facts found by the master 
the proper conclusion is that Miss Conway created a valid trust of the 
deposit. It is settled that an express trust in personal property may 
be created and proved by parol. Davis v. Coburn, 128 Mass. 377, 380, 
Stuck v. Schumm, 290 Mass. 159, 163, 194 N. E. 895. It is also settled 
that there must be something more than the words that one is trustee 
for another; that there must be proof of an intent to create a trust; 
and that, while there is no need of delivery of a document creating the 
trust or of the trust itself or the evidence thereof, and no rule ap- 
plicable to all trusts requiring notice to and acceptance by the cestuis, 
still where the alleged trust is an informal or voluntary one, as in the 
present case, ‘‘the law of this Commonwealth requires notice to the 
cestui or to some person in his behalf, and at least implied acceptance 
by the cestui in order to perfect the creation of the trust.’’ O’Hara v. 
O’Hara, 291 Mass. 75, 78, 195 N. E. 909, 911, and eases cited. 

Applying these principles to the facts found by the master and the 
reasonable inferences which may be drawn therefrom in the present 
case, we think that the proper conclusion is that Miss Conway estab- 
lished a valid trust of the deposit in question, under the terms of which 
she was to have the sole control of the deposit, both as to principal and 
income, during her life, whatever remained upon her death to go to the 
defendant. While the notation on the ledger card, which has been al- 
ready referred to, would not be sufficient to pass title to the deposit 
after her death to the defendant, or to constitute notice to him or some- 
one in his behalf of her intention to give him an equitable interest 
therein, Hogarth-Swann v. Steele, 294 Mass. 396, 398, 2 N. E. 2d 446, 
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here there was more than that from which to find an intention on her 
part to give him an equitable interest in the deposit—notice to him and 
at least implied acceptance by him. From November, 1933, he was in 
possession of the book of deposit which stated on its face that the de- 
posit represented stood in the name of Miss Conway in trust for him, 
It is established by the report that she intended to retain control of the 
deposit, that she alone could make withdrawals therefrom, and that she 
intended that upon her death the deposit should be payable to the de- 
fendant. The rational inference from these findings is that those pur- 
poses were disclosed to the defendant, and we think that his acceptance 
of the trust could be implied properly. The reservation by Miss Con- 
way of control of the account and of the unlimited power to make with- 
drawals therefrom, which if exercised in full would operate to work 
in effect a revocation of the trust, is not inconsistent with a present 
valid trust. Jones v. Old Colony Trust Co., 251 Mass. 309, 146 N. E. 
716, Buteau v. Lavalle, 284 Mass. 276, 278, 279, 187 N. E. 628, and cases 
cited, O’Hara v. O’Hara 291 Mass. 75, 78, 195 N. E. 909. 

Since Miss Conway is not now competent to hold and manage the 
trust fund, a trustee should be appointed in her place. Having acquired 
jurisdiction properly equity may make complete disposition with re- 
spect to the rights of the parties ‘‘within the pleadings connected with 
the principal controversy.’’ Glazer v. Schwartz, 276 Mass. 54, 58, 176 
N. E. 613, 615, Shadman v. O’Brien, 278 Mass. 579, 584, 180 N. E. 532. 

The suit should have been brought properly in the name of the ward, 
instead of in that of her guardian, who, however, could represent her. 
G. L. (Ter. Ed.) e. 201, § 37. This is a purely formal difficulty, and 
may be cured by amendment. Chase v. Faulkner, 307 Mass. 404, 407, 
30 N. E. 2d 239. 


PLEDGE OF STOLEN SECURITIES 


DuPort v. First National Bank of Glens Falls, Supreme Court, Appel- 
late Division, 29 N. Y. Supp. (2d) 729 


Where a bank received testamentary trust securities as collateral 
for loans without knowledge that the trustees had stolen them, the 
bank was a holder for value to the amount of the loans to the trus- 
tee, but after the bank had received notice, it held the securities 
subject to the trust, but with a lien to the amount of advancements 
already made. 


Action by Harriet Parks DuPont (Anderson) and ancther against 
the First National Bank of Glens Falls, N. Y., and another for misman- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1275. 
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agement and misapplication of trust funds and negligence. From an 
adverse judgment entered in the Warren County Clerk’s Office on Au- 
gust 30, 1940, plaintiffs appeal. 

Judgment reversed on the law and facts and judgment directed in 
favor of plaintiffs in accordance with opinion. 

See, also, 249 App. Div. 692, 291 N. Y. S. 521. 

Schwarte, Slade, Harrington & Goldsmith, of Saratoga Springs 
(John A. Slade, of Saratoga Springs, of counsel), for appellants. 

Frederick G. Bascom, of Glens Falls (James McPhillips and C. E. 
Fitzgerald, both of Glens Falls, of counsel), for 1st Nat. Bk. Glens 
Falls, N. Y. 

Harry Reoux of Warrensburg, for Emerson Nat. Bk. of Warrens- 
burg. 


HILL, P. J.—On an earlier trial of this action, the complaint was 
dismissed. That judgment was reversed and a new trial granted. 257 
App. Div. 693, 15 N. Y. 8. 2d 372. This appeal is from a judgment 
dismissing the complaint after a second trial. Plaintiffs are the daugh- 
ters of George H. Parks, who died in 1917 leaving a last will and testa- 
ment, probated in that year, in which he created a trust of $10,000 for 
the benefit of Harriet, and of $15,000 for the benefit of Grace. The 
trustees were the widow (hereinafter called Mrs. Parks) and an attor- 
ney Louis M. Brown. Prior to May 4, 1923, Mrs. Parks had borrowed 
$41,000 from the defendant, First National Bank of Glens Falls (here- 
inafter called the Bank) and on that day she negotiated a second loan 
of $40,000, giving as collateral security $33,000 par value Baltimore & 
Ohio bonds, and $20,000 par value No. 2 Rector Street, New York City, 
real estate bonds which she had purloined from the two trusts. The 
earlier note was collateralized by 10 shares preferred stock Wade & 
Butcher Corporation, and 1384 shares of the stock of Glens Falls Port- 
land Cement Company, the property of Mrs. Parks. The $40,000 note 
was payable on demand when first made, but later was changed so as 
to have a fixed maturity. It had been reduced to $25,000 and on March 
1, 1982 was renewed for six months. At that time, through sales and 
purchases, the collateral stolen from the trust funds had been changed 
and consisted of $22,000 par value Baltimore & Ohio bends and $11,000 
Bowker Building bonds. Following the maturity of the note and in 
December, 1932, the Bank made a wash sale of the B. & O. bonds, re- 
ceiving $13,801.70, which was applied on the note. On the same day 
it purchased a like amount of B. & O. bonds. There were sold a few 
months later at a profit of $1,376.10, for which no credit was given. 

In February, 1932, the Bank brought an action seeking a declaratory 
judgment that the B. & O. and Bowker Building bonds and the Wade & 
Butcher stock ‘‘have been validly pledged to the plaintiff, and that the 
claim of the plaintiff thereon as aforesaid is superior and prior to any 
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claim of the defendant as substituted trustee as aforesaid.’? The Emer- 
son National Bank of Warrensburg, the substitute trustee, was the only 
defendant in the action. A perfunctory defense was interposed, and 
the plaintiff obtained a judgment. No appeal was taken. 


In October, 1934, the Bank brought another action which is called 
the ‘‘foreclosure’’ action. The defendants were Mrs. Parks and the 
Emerson Bank. The prayer of the complaint was that ‘‘the defendants 
and all persons claiming under them or either of them may be barred 
and foreclosed all right, title, claim, lien and equity of redemption 
in said pledged property’’ and that the property be sold by a referee, 
the proceeds to be applied to the notes, and the defendant Mrs. Parks 
adjudged to pay any deficiency. This was undefended and a judgment 
obtained. Plaintiffs herein sought to intervene, alleging that the Bank, 
in 1923, when it made the $40,000 loan and received the collateral, knew 
that the securities had been stolen from the trust funds. The Special 
Term denied the application. This court affirmed the order (245 App. 
Div. 776, 280 N. Y. S. 805) in effect holding that it had been deter- 
mined in the action for a declaratory judgment that the bank received 
the trust securities without knowledge that they had been stolen. In 
connection with the affirmance it was stated: ‘‘The appellants, bene- 
ficiaries under the trust, are proper parties if there be an issue to litigate. 


However, they should net be permitted to intervene and litigate issues 
already decided.’’ 


On July 9, 1929, proceedings were begun in Warren County Surro- 
gate’s Court by Mrs. Parks’ co-trustee, Louis M. Brown, to require her 
to account. It was asserted that she had taken these securities from 
the trust fund, and had pledged them to the Bank as collateral for her 
personal loan. An order was made in that proceeding restraining the 
Bank from permitting her to have access to the safe deposit box ‘‘and 
also from surrendering or delivering to said Grace M. Parks any col- 
lateral security which said bank may now have in its possession for 
any demands or obligaticns which said bank may now hold against said 
Grace M. Parks (other than the securities or the trust funds) except 
upon condition of said bank receiving from her and applying toward 
payment of its demands the fair market value of any collateral so sur- 
rendered.’’ An order requiring her to account was made on July 30, 
1929. She defaulted and later was imprisoned for contempt. 


The Bank having received the trust securities in 1923 without 
knowledge that Mrs. Parks had stolen them, it was a holder for value 
to the amount of the loans to her. After it received notice, it held the 
property subject to the trust, but with a lien to the amount of the 
advancements already made. Restatement of the Law of Trusts, Sec. 
303. It was required to make inquiry in 1929 when it received informa- 
tion that a co-trustee asserted that Mrs. Parks had stolen the securities 
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which it held as collateral. The inquiry would have disclosed the theft, 
and the Bank is chargeable with that knowledge from July, 1929. Trust 
funds in the hands of third persons who have knowledge, are impressed 
with the obligation of the trust. Trustees of Union College v. Wheeler 
et al., 61 N, Y. 88; Wetmore v. Porter, 92 N. Y. 76; Rogers v. Squires, 
98 N. Y. 49; Deobold v. Oppermann et al., 111 N. Y. 531, 19 N. E. 94, 
9L. R. A. 644, 7 Am. St. Rep. 760; Nestell v. Hart et al., 202 N. Y. 
980, 95 N. E. 703; Warren v. Union Bank of Rochester, 157 N Y. 259, 
51 N. E. 1086, 43 L. R. A. 256, 68 Am. St. Rep. 777. 

It was judicially determined in the action for a declaratory judg- 
ment, that the Bank took the trust property as collateral in 1923 without 
notice that it had been stolen. That determination is the law of the 
ease in connection with this controversy. There has been no determina- 
tion that these plaintiffs are precluded from questioning the conduct 
of the Bank in managing and marshalling the trust funds in the pay- 
ment of Mrs. Parks’ debt. In their inception, the $41,000 and $40,000 
notes were due on demand. <A due date could have been fixed at any 
time by the Bank, had a demand been made, and if it appears that 
the rights of these plaintiffs would have been furthered had this been 
done earlier than it was, the Bank as trustee is responsible to them. 
Nearly three and a half years elapsed after the Bank had knowledge 
of the defaleation before the securities were sold, and as late as 1932 
the Bank accepted a renewal and gave six months’ additional time to 
Mrs. Parks on the note for which the trust funds were pledged originally, 
and upon which $25,000 was due. These plaintiffs as ultimate bene- 
ficiaries of the trust funds, were sureties to the extent of their property 
which had been pledged for the payment of the note. It is not neces- 
sary there be an express contract to establish the relationship of prin- 
cipal and surety, it may be involuntary and arise from circumstances, 
and be unknown to the obligor. It exists whenever a person becomes 
responsible for the debt of another. This suit is in equity, and it looks 
not to the form of the transaction but the substance and intent. <A 
creditor is bound to respect the rules as to principal and surety when- 
ever it exists. Grow v. Garlock, 97 N. Y. 81; Dibble v. Richardson, 
171 N. Y. 131, 63 N. E. 829. Any change in the contract between the 
debtor and creditor releases the surety, and the property that has been 
pledged to secure the indebtedness. Wright Steam Engine Works v. 
McAdam, 113 App. Div. 872, 99 N. Y. S. 577; Tradesmen’s National 
Bank of City of New York v. National Surety Co., 169 N. Y. 563, 62 
N. E. 670; Jones v. Bacon, 145 N. Y. 446, 40 N. E. 216. A surety is 
discharged from liability if the time of payment is extended by contract 
between the principal debtor and the creditor, without the surety’s 
consent. New York Life Insurance Co. v. Casey, 178 N. Y. 381, 70 
N. E, 916. When trust property comes into the hands of a third party 
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by a transfer made in violation of a trust, he holds it subject to advance- 
ments made by him before obtaining knowledge that the property had 
been stolen. He is under the same obligation as the original trustee, 
and the property is impressed with the trust and with the right of the 
beneficiary to reclaim it, upon re-paying the third party. Trustees of 
Union College v. Wheeler et al., supra; Deobold v. Oppermann et al., 
supra; Warren v. Union Bank of Rochester, supra; Nestell v. Hart 
et al., supra. 


It was determined in the action wherein the trustee and substituted 
trustee were defendants, that the Bank received the bonds without 
knowledge that Mrs. Parks had stolen them. In a later action it was 
determined that plaintiffs were bound by that determination. How- 
ever, plaintiffs have property rights and interests distinct from those 
of the substituted trustee in the management and application of the 
trust funds by the Bank, and may recover in this action for misman- 
agement or negligence. Should it be determined that plaintiffs’ cause 
of action for mismanagement, misapplication and negligence may not 
be maintained against the Bank because of the default judgment in the 
1934 foreclosure action, then the remedy is against the Emerson Bank, 
the substituted trustee, for failing to defend that action. There is not 
such an identity of interest beween the Emerson Bank and these plain- 


tiffs that the foreclosure judgment is res judicata against them. Wil- 
liams v. Barkley, 165 N. Y. 48, 58, 58 N. E. 765; Municipal Service 
Real Estate Co. v. D. B. & M. Holding Corp., 257 N. Y. 423, 178 N. E. 
745, 78 A. L. R. 323; Hartford Accident & Indemnity Co v. First Nat. 
Bank & Trust Oo., 281 N. Y. 162, 22 N. E. 2d 324, 123 A. L. R. 1149. 


From July, 1929, when it became generally known that Mrs. Parks 
had looted the trust estate, the Bank did little toward closing its affairs 
with her, and in March, 1932, following other renewals, extended the 
due date of the $40,000 note which had been reduced to $25,000, by 
accepting a renewal to become due September 1, 1932. This extension 
released the trust securities from the lien of the note. In 1929, 1930 
and 1931, the Glens Falls Cement Company stock was carried upon the 
books of the company at $30 a share. Sales were made during those 
years at $40 a share. The value of the 1384 shares should be fixed for 
the purposes of this suit as $41,520, or $30 a share. The sale of the 
Baltimore & Ohio bonds and the repurchase the same day through the 
same brokerage house was, in effect, a sale by the bank as trustee to 
itself. The trust estate should be credited with $1,376.10, the profit 
later realized by the Bank. It is conceded that the Bowker bonds were 
of the value of $1,760, and this amount should be charged against the 
Bank as a credit upon Mrs. Parks’ indebtedness. 

The account between these plaintiffs and the Bank should be stated 
as follows: 
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The Bank is chargeable as follows: 


1384 shares Cement stock at 30 $41,520.00 
Amount credited for Baltimore & Ohio bonds 13,801.70 
Profit by repurchase and sale of B. & O. bonds _ 1,376.10 
Bowker bonds 1,760.00 
$58,457.80 

Amount due the bank less the $25,000 renewal note and 
interest 43,647.06 


Amount for which plaintiffs are entitled to judgment 
with interest $14,810.74 

The findings and the form of the decision in accordance with the 
opinion should be settled either by agreement between the parties or 
before the Presiding Justice of this Court, at Norwich, N. Y., on any 
day agreeable to counsel and the Court. If the decision is not settled 
before the opening day of the fall term of court, it will be settled on 
that date, at 10 o’clock in the morning. 

Judgment reversed on the Jaw and facts, with costs. 

Judgment directed in favor of plaintiffs in the sum of $14,810.74 
with interest from appropriate dates granted, with costs. 

Findings cf fact inconsistent with the opinion reversed and conclu- 
sions of law disapproved. 

The reversal of specific findings and the form of the decision in ac- 
cordance with the opinion may be settled either by agreement between 
the parties or before the Presiding Justice at Norwich, N. Y., on any 
day agreeable to counsel and the Presiding Justice. If the decision be 
not settled before the opening day of the September Order and Gen- 
eral Calendar Term it will be settled on that day at the Appellate Di- 
vision, Third Department, Consultation Room at 10 o’clock in the 
morning of that day. 


AUTHORITY OF BANK OFFICERS 


First State Bank of Bourbon v. Binkley, Supreme Court of Indiana, 
30 N. E. Rep. (2d) 311 


Generally, proof that the subject matter of a transaction in 
respect to which a written contract is made is within the authority 
or apparent authority of an officer of the corporation, is sufficient to 
establish prima facie his authority to execute the written instrument 
for the corporation. 


An officer of a bank can legally bind the bank to any oral or 


NOTE—VFor similar decisions see Banking. Law Journal Digest (Fifth 
Edition) §1066. 
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written contract in a transaction within the scope of his authority, 
or apparent authority. 

In this case the stockholders of a bank permitted five directors 
of the bank to act for them for many years, though the bank’s articles 
of incorporation provided for nine directors. The stockholders how- 
ever accepted the benefits of contract made by such five directors for 
the transfer of the bank’s assets to, and assumption of its obligations 
by, another bank. There was evidence that the stockholders voted 
for liquidation, without limiting the directors’ authority as to the 
method and manner of liquidating. There was also evidence that 
the directors contracted for another bank’s assumption and payment 
of liquidating bank’s obligations and assignments of sufficient assets 
of liquidating bank to such other bank for the payment of such 
obligation. Moreover, guaranties of payment of some of the notes 
assigned by the liquidating bank to the other bank under contract 
were indorsed thereon by the director and liquidating agent of the 
assigner, and such agent and surviving directors of the bank agreed 
to sign a note for the balance due on the assigned notes. 

It was held that this evidence established the authority of the 
liquidating bank’s president and liquidating agent to execute such 
note, so that their signature of the bank’s name thereto was that 
of the bank. 


In the matter of the liquidation of the Bourbon Banking Company, 
Bourbon, Ind. From a judgment disallowing a claim of the First State 
Bank of Bourbon on objections filed by Henry M. Binkley and others, 
claimant appeals. 

Reversed, with instructions. 

Walter R. Arnold, John Degnan, and Chas. Dohnalek, all of South 
Bend, for appellants. 

Claude D. Carson and Don F. Kitch, both of Plymouth, for appellee. 


FANSLER, J.—This is an appeal from a judgment disallowing 
a claim of the First State Bank of Bourbon against the Bourbon Banking 
Company, which is in liquidation. The claim is based upon a promis- 
sory note, and there are certain allegations which the claimant relies 
upon as establishing that the validity of the note as a claim against the 
Bourbon Banking Company was adjudicated in a proceeding in which 
one of the stockholders of the Bourbon Banking Company sought to 
have the liquidation proceedings dismissed. 

When the claim was filed, Henry M. Binkley, a stockholder in the 
Bourbon Banking Company, appeared for himself and others in like 
situation, and for the Bourbon Banking Company, and filed objections 
to the allowance of the claim, which are in the nature of an answer. His 
objections are: First, that the Bourbon Banking Company did not 
execute the note; second, that it was executed without consideration; 
and, third, that its execution was procured by fraud. There was a reply 
in general denial to the objections. 
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There was a trial, and a general finding and judgment against the 
claimant. A motion for a new trial, upon the grounds that the deciison 
of the court is not sustained by sufficient evidence and that it is contrary 
to law, was overruled, and this ruling is assigned as error. 

There is no conflict in the evidence. The Bourbon Banking Company 
was organized as a bank of discount and deposit under the laws of this 
state in 1907, and it continued in the banking business until December, 
1926. In the latter month the following entry was made on the minute 
book of the board of directors of the First State Bank of Bourbon. 


‘Motion made by J. H. Matchett seconded by J. W. Davis to pur- 
chase such of the assets of the Bourbon Banking Co. as are required to 
pay the deposits of said Bourbon Banking Co. and its contingent 
liabilities. 

‘*J. M. Matchett made a motion that C. M. Parks be employed by this 
bank at $100.00 per month as additional help, seconded by J. W. Davis. 
Motion carried. 

‘‘Mr. Beck appointed a committee of three, namely, Elmer F. Myers, 
G. D. Ettinger and J. H. Matchett to look over the notes that might be 
taken over in the purchase of the Bourbon Banking Co. Moved and 
seconded to adjourn. Motion carried.’’ 


C. M. Parks was at that time cashier of the Bourbon Banking Com- 
pany, and Mr. Beck was president of both banks. On December 11, 
1926, Mr. Beck delivered to C. M. Parks a written instrument in the 
following words: 

‘‘Bourbon, Ind., December 11th, 1926. 

‘““At a meeting of the Board of Directors of The First State Bank 
of Bourbon, Indiana, it was decided to purchase such of the assets of 
the Bourbon Banking Company as are required te pay the deposits of 
said Bourbon Banking Company and its contingent liabilities. Signed 
in behalf of The First State Bank. 

‘‘The First State Bank 
‘‘By M..M. Beck, President, 
‘‘By Owen S. Gaskill, Cashier.’’ 


On December 13th the stockholders of the Bourbon Banking Com- 
pany held a special meeting, at which all but two shares of stock were 
represented, and voted to liquidate the bank. On the following day 
the directors of the Bourbon Banking Company met, and their minutes 
show the following record of their proceedings: 


‘*Bourbon, Indiana 
‘‘December 14th, 1926. 
‘*At a called meeting of the Board of Directors of the Bourbon Bank- 
ing Company of Bourbon, Indiana, and pursuant to an order of the 
stockholders of said bank, having voted to go inito voluntary liquidation, 
sell its assets and wind up the affairs of said institution. 
‘*We, the Board of Directors of said institution having had the 
matter under due consideration, concur in the opinion of the stockholders 
that it is for the best interest of the institution that it sell to The First 
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State Bank of Bourbon, Indiana, a sufficient amount of its assets to 
pay its depositors, and other contingent liabilities, and that said board 
of directors have this day entered into an undertaking with the board 
of directors of The First State Bank of Bourbon, Indiana, whereby said 
sale and transfer is made. 

‘““The board of directors of the Bourbon Banking Company has this 
day elected C. M. Parks as their liquidating agent, instructed and 
empowered him to represent them in carrying out of the details of this 
agreement. ‘*Signed, M. M. Beck, President. 

‘*Signed, C. M. Parks, Cashier.’’ 


There is no direct evidence of the character of the undertaking 
entered into between the two boards of directors for the ‘‘sale’’ of 
assets and it might reasonably be concluded at this point that the First 
State Bank was to purchase and pay for certain assets of the Bourbon 
Banking Company, and that the Bourbon Banking Company intended 
to take the cash purchase price and pay its obligations. But, from the 
conduct of the parties in carrying the transaction forward, it appears 
that this was not their understanding. When the representatives of 
the parties met, the First State Bank assumed and agreed to pay the 
deposit liabilities and the other liabilities of the Bourben Banking 
Company, and thereafter they were paid, and there are no outstanding 
liabilities of that company, and no claims against the company except 
the claim here in controversy. Mr. Parks met with the representatives 
of the First State Bank on December 25, 1926. The liabilities of the 
Bourbon Banking Company en that date amounted to $165,394.14. At 
that meeting the First State Bank selected and took over the following 
assets : 

150 notes not secured by mortgage $72,031.67 
mo motes qeonred Dy mortwane.......:.......:.............000...cc:ccc ccd . 80,002.84 
ne I Sg du Es civcodensveavdavadoceduan ould svanncsadh . 9,637.53 
Cash on hand 

Cash items 


Vault boxes . 
TMDIC. <..:. 


NEM LCL a ATM EM aR $165,494.65 


The total of these exceed the liabilities assumed by $97.51, which was 
eredited to the Bourbon Banking Company in a checking account which 
was opened for it in the First State Bank. The following assets were 
left in the hands fo Mr. Parks as liquidating agent for the Bourbon 
Banking Company: 


$36,151.59 
Furniture 


Interest accrued, but not collected on assets sold, computed to 
NS Rc Te Ber en ee 3 er aloe hte Eee . 5,843.63 


, ARR Ee i 8 “Rl rae Ob 2 SEO NST OO OE OT eeeee. $48,795.22 
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The only evidence which tends to disclose any further details of 
the transaction or of the manner or character of indorsement of the 
securities turned over to the First State Bank is furnished by four 
notes admitted in evidence, all dated in the year 1926 and payable to 
the Bourbon Banking Company, on the back of which there is stamped, 
with a rubber stamp, the following: 


‘‘Wor value received, I hereby guarantee the payment of the within 
note at maturity or any time thereafter. 
‘*Bourbon Banking Co. 
‘By C. M. Parks.’’ 


This rubber-stamp indorsement is not dated. There were other 
indorsements, such as notations of interest payments, all of which were 
dated subsequent to the 25th day of December, 1926. It was stipulated 
that these notes were among those transferred by the Bourbon Banking 
Company te the First State Bank under the agreement of December, 
1926, and that, with the exception of the notations on the same, which 
were plainly and obviously placed thereon, as indicated by the dates, 
subsequent to December 25, 1926, the notes are in the condition in 
which they were in the month of February, 1927. The objector, while 
agreeing to the facts set out in the stipulation, reserved an objection 
on the ground of competency and materiality, but made no objection 
upon the ground that the execution of the indorsement on the notes 
had not been proven. These were but a small number of the notes trans- 
ferred, and there is no evidence as to whether or not the remaining 
notes were indorsed with the same guaranty of payment. 

Mr. Parks went to work in the First State Bank in January, 1927. 
The assets which had been turned over to the First State Bank were 
in the possession of that bank, but Mr. Parks had access to them, and 
the assets of the Bourbon Banking Company which he retained were 
kept in the First State Bank, in his nominal possession, but the officers 
and employees of the First State Bank had access to them. 

The charter of the Bourbon Banking Company provided for nine 
directors. For a long time prior to December, 1926, the affairs of the 
bank were managed by five directors. In January, 1931, only three of 
these directors survived, and no other directors had been elected. On 
the 24th of January, 1931, these directors were summoned to the First 
State Bank. Among them was Mr. Beck, who was also president of 
the First State Bank, and another director who was an officer of the 
First State Bank. There they met with Luther F. Symmons, Banking 
Commissioner of Indiana, and Mr. Osborn, an attorney for the First 
State Bank, and two of the directors of the First State Bank. The fact 
that the assets which had been assigned by the Bourbon Banking Com- 
pany to the First State Bank had not produced an amount equal to 
the liabilities assumed and paid by the latter bank was discussed. It 
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was disclosed that Mr. Symmons had by letter advised the execution of 
a deficiency note by the Bourbon Banking Company. Mr. Symmons 
advised the execution of the note, and informed the directors cf the 
Bourbon Banking Company that if the matter was not adjusted promptly 
he would petition for the appointment of a receiver. At this time the 
Bourbon Banking Company had no debts er obligations unless it was 
obligated to the First State Bank. <A note had already been prepared 
by the cashier of the First State Bank, and Mr. Symmons had previously 
prepared the following resolution: ‘‘ Resolved that the Bourbon Banking 
Co. by its officers and directors issue a note to The First State Bank of 
Bourbon, Indiana, covering the balance of certain notes which were 
assigned to The First State Bank by the Bourbon Banking Company, 
the face of which are now fifty-two thousand five hundred ten Dollars 
and forty-six cents ($52,510.46), together with the interest on the 
several notes to the date of the execution of said note. It being under- 
stood and agreed that the delinquent interest on said sundry notes be 
figured at the rate of five per cent and that said note shall bear interest 
at the rate of five per cent and be due in one year from the date of 
execution: That said note shall be termed deficiency note and be collat- 
eralized by all of the assets of every kind and description of the Bour- 
bon Banking Co. If substantial reduction is made a renewal privilege 
will be granted. Should the Bourbon Banking Co. be the holders of 
real estate, the proper assignment thereof shall be made.’’ 

The resolution and the following note were signed, as indicated, and 
delivered to the First State Bank: 


‘*Deficiency Note. 

‘‘Bourbon, Indiana, January 24th, 1931. $58,730.73. 

‘‘One year after date, without grace, for value received The Bour- 
bon Banking Co. promises to pay to the order of The First State Bank, 
Bourbon, Indiana Fifty-eight Thousand, Seven Hundred Thirty and 
73/100 Dollars, with interest payable annually at the rate of five per 
cent from date until due, and five per cent from maturity until paid, 
and attorney’s fees, without relief from valuation or appraisement laws. 
The drawers and endorsers and guarantors severally waive presentation 
for payment, protest and notice of protest and non-payment of this note. 

‘‘Bourbon Banking Co. 
‘‘By M. M. Beck, Pres. 
‘“‘By C. M. Parks, Cashier and 
Liquidating Agent, and by 
L. A. Ferguson, Director.’’ 
“*No. 22250 
‘“‘Due January 24, 1932 


This is the note which is the basis of this action. 

The articles of incorporation of the Bourbon Banking Company 
show that it was to have nine directors. The stockholders (all but two 
shares being represented, and no special defense is interposed on behalf 
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of these two shares) permitted their corporation to continue for many 
years under the management of five directors. They voted to go into 
liquidation, leaving the details in the hands of these five directors. 
The directors elected Mr. Parks as liquidating agent, and entered into 
a contract with the First State Bank, which was executed by that bank, 
to the extent that it paid the obligations of the Bourbon Banking Com- 
pany. Having permitted these directors to act for them, and having 
accepted the benefits of the contract, they are not now in a position to 
question the authority of the five directors to act for and bind their 
corporation. — 

The appellees have formulated a number of questions which they 
say are presented by the appeal. They ask first: ‘‘When negotiable 
instruments are sold by a bank in process of liquidation, does the endorse- 
ment of the instruments in blank by the liquidating agent create a 
liability on the part of the bank in liquidation to pay the same?’’ In 
the first place, there is no evidence of indorsement in blank. The only 
direct evidence of indorsement is the guaranty of payment placed on 
the back of a few notes with a rubber stamp. This indorsement is 
similar to that customarily used by banks in forwarding items for credit. 
A promissory note imports consideration, and the appellees had the 
burden of proving a lack of consideration. The note was signed by 
Mr. Parks as liquidating agent. He was a director of the Bourben 
Banking Company at the time the original agreement was made, and he 
was the liquidating agent representing the directors of that bank in 
carrying out the details of the agreement, and he therefore knew the 
terms of the original agreement. If all of the notes were indorsed with 
the guaranty, and such a guaranty was within the terms of the original 
agreement, it would afford a consideration for the new note. Since the 
note imports a consideration, in the absence of evidence to the contrary, 
it must be assumed that the contract made the Bourbon Banking Com- 
pany liable for the payment of the notes. 


The items in the minute books of the two banks and the communica- 
tion from the First State Bank to the Bourbon Banking Company fur- 
nish the only definite evidence of the character of the agreement be- 
tween the parties, and it is apparent on their face that they do not 
disclose the entire agreement. We are required to look to the conduct 
of the responsible agents of the parties, together with these instruments, 
in order to determine what was agreed upon and what was done in 
execution of the agreement. It is clear that the First State Bank 
assumed and took over the deposit obligations of the Bourbon Banking 
Company, and that these obligations were not paid by the Bourbon 
Banking Company. The arrangement therefore was not construed by 
the parties as contemplating a sale by the Bourbon Banking Company 
to the First State Bank of assets sufficient to produce a purchase price 
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which would enable it to pay its own obligations. It was interpreted 
by the parties at the time, and put into effect, as a transaction by which 
the First State Bank would assume the obligations of the other bank, 
and in consideration thereof would receive ‘‘a sufficient amount of its 
assets to pay its depositors and other contingent liabilities.’’ Minutes 
of the meeting of the directors of the First State Bank refer in the first 
paragraph to the purchase of assets, but in the third paragraph a com- 
mittee is appointed ‘‘to look over the notes that might be taken over 
in the purchase of the Bourbon Banking Co.’’ Nowhere is there any 
evidence of an agreement that the First State Bank would assume and 
pay the obligations of the Bourbon Banking Company in consideration 
of the transfer to it of assets of a face value equal to the amount of 
the liabilities. The minutes of the directors of the Bourbon Banking 
Company recite ‘‘that said board of directors have this day entered 
into an undertaking with the board of directors of The First State 
Bank of Bourbon, Indiana, whereby said sale and transfer is made,”’ 
and Mr. Parks was elected liquidating agent, and they ‘‘instructed and 
empowered him to represent them in carrying out the details of this 
agreement.’’ What this undertaking and agreement was must be 
gathered from all of the surrounding circumstances. The directors and 
officers of the bank who participated in the transaction were, because 
of death or other reasons, not available as witnesses, but there is much 
incidental evidence of what they did in carrying out the contract; and, 
in the absence of any showing of fraud or bad faith upon their part, 
it must be concluded that they acted in conformity with what they 
understood the requirements of the contract to be. It is clear that 
Mr. Parks, the liquidating agent, indorsed a guaranty of payment upon 
some of the notes that were transferred. This action is unexplainable 
if, in fact, the contract contemplated a transfer without recourse, and 
there is nothing to indicate a reason for guaranteeing these particular 
notes unless all of the notes transferred were guaranteed. The burden 
was upon the objectors to show that there was no consideration for 
the note. This burden involved the establishment of some state of facts 
inconsistent with the conclusion that there was a consideration. It does 
not appear that the stockholders of the Bourbon Banking Company 
placed any limitation upon the manner or method of liquidation. It 
follows that the then acting board of directors had full power and 
authority to adopt any reasonable methed of liquidation, and to enter 
into any reasonable contract with the First State Bank for the payment 
of its obligations and the liquidation of its assets. The character of 
a man’s contract is often established by his conduct in reference to the 
subject matter, and no reason is seen why the character of a corpora- 
tion’s contract cannot be established by the conduct of its responsible 
officers who have authority to deal with the subject matter. The char- 
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acter of the ‘‘undertaking’’ entered into between the boards of directors 
of the two banks is not disclosed by direct evidence, but the directors of 
the Bourbon Banking Company had undoubted authority to elect Mr. 
Parks as its agent to represent it in carrying out the details of the 
agreement, whatever it might be. It is true that Mr. Beck was president 
of both banks at the time and that one other director of the Bourbon 
Banking Company was also a director in the other bank, but these facts 
must have been known to the stockholders of the Bourbon Banking Com- 
pany, and there is no pretense of fraud or bad faith on the part of 
these directors. Mr. Parks, acting for his company, indorsed a guaranty 
on some of the notes, and possibly on all of them. In the absence of 
any showing to the contrary, it must be assumed that he was carrying 
out the contract and agreement as he understood it in so doing. When 
the three directors were called in by the Banking Commissioner in 1931, 
and the suggestion was made that they sign an indemnifying agreement, 
they appear to have acquiesced without protest, and this must be con- 
sidered as evidence that they, who were directors at the time the original 
agreement was made, understood that the Bourbon Banking Company 
was responsible as a guarantor of the paper assigned. It cannot be 
assumed without evidence that they deliberately signed an obligation 
involving many thousands of dollars with knowledge that, under the 
original contract, there was no obligation to pay any sum. If the Bour- 
bon Banking Company was not obligated to the First State Bank it had 
no obligations, and the suggestion that it would be put into receivership 
was but an idle and empty threat. It cannot be concluded, in the 
absence of any evidence, that responsible men, officers of banks, who 
were familiar with the whole transaction from its inception, would 
without objection or protest acknowledge a large indebtedness involving 
their own interests and the interests of their associates, knowing that 
here was absolutely no basis or foundation for a claim of indebtedness. 
It must be concluded that the objector has entirely failed to sustain the 
burden of showing a lack of consideration for the note. Proof of a 
mere threat to take legal action if a demand is not complied with is 
not a showing of duress or fraud sufficient to defeat a contract. United 
States Rubber Co. v. Moon et al., 1931, 93 Ind. App. 571, 179 N. E. 26, 
and cases cited. 


The appellees contend that, since the Bourbon Banking Company 
was chartered for twenty years only, it had no power to contract or 
transact business beyond that time, and that the execution of this note 
five years after the date its charter expired is ultra vires. The constitu- 
tional provision referred to is section 10 of article 11 of the Constitution 
of Indiana, which provides: ‘‘Every bank or banking company shall 
be required to cease all banking operations, within twenty years from 
the time of its organization, and promptly thereafter to close its 
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business.’’ The twenty-year limitation is clearly upon ‘‘banking opera- 
tions.’’ ‘‘Promptly’’ is a comparative term. It will not be questioned 
that the bank promptly took steps toward liquidation, and that it pro- 
cured the assumption of its obligations by a legally operating bank. 
If it assumed obligations therein which were not liquidated for five 
years, the other party having complied with its part of the contract and 
paid the bank’s debts, the bank alone defaulting in its obligation, it 
does not lie gracefully in the mouth of the stockholders to say that, 
because for five years they have failed to meet their obligation out of 
assets still in the hands of their agent, they have a right to be discharged 
of it. No authority is cited to sustain appellees’ contention. The con- 
trolling requirement of the constitutional provision is that the bank’s 
business affairs shall be closed. New business that is not incidental 
to the closing of the bank’s affairs is not contemplated, but a complete 
closing out of its affairs is contemplated. The word ‘‘promptly’’ cannot 
be fastened upon by the stockholders of a bank to justify a division of 
its assets among themselves before they have complied with the con- 
trolling requirement that its business shall be closed. 


In view of the verified answer of non est factum, the burden was 
upon the claimant to prove that the Bourbon Banking Company executed 
the instrument sued on. It is clear that it was signed in the name of 
the company by the president and by the liquidating agent. But it 
must appear that they had authority to sign for the bank. Generally, 
proof that the subject matter of a transaction in respect to which a 
written contract is made is within the authority, or the apparent author- 
ity, of an officer of the corporation or of a partner, is sufficient to 
establish prima facie his authority to execute the written instrument for 
the corporation or partnership. See Graves et al. v. Kellenberger, 1875, 
51 Ind. 66; National State Bank of Terre Haute v. Vigo County Na- 
tional Bank et al., 1895, 141 Ind. 352, 40 N. E. 799, 50 Am. St. Rep. 330; 
First National Bank of Indianapolis v. New, 1896, 146 Ind. 411, 45 
N. E. 597; Shellenbeck et al v. Studebaker, 1895, 13 Ind. App. 487, 41 
N. E. 845, 55 Am. St. Rep. 240. 

The facts disclose that the stockholders of the Bourbon Banking 
Company voted to go into liquidation. It does not appear that they 
put any limitation upon the authority of the directors as to the method 
and manner of liquidating. This action authorized the directors to 
liquidate the business of the bank in any reasonable manner. They 
entered into an ‘‘undertaking’’ with the First State Bank, by the 
terms of, which it was to assume and pay the obligations of the Bourbon 
Banking Company, and sufficient of its assets were to be assigned to 
the First State Bank to pay these obligations. This does not necessarily 
mean that the First State Bank was to accept notes at face value without 
recourse, nor does it mean that the Bourbon Banking Company was not 
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to become liable as indorser or guarantor. The character of the trans- 
action as agreed to and carried out must be proven by circumstantial 
evidence. There is evidence that some of the notes were expressly 
guaranteed. There is no evidence that all of them were not. It cannot 
be said that an agreement to guarantee was beyond the scope of the 
authority of the directors and of the liquidating agent whom they 
selected to carry out the contract for them. The note given imports a 
consideration, and there is no evidence that there was not a considera- 
tion. The most probable consideration that suggests itself is that in the 
first instance.the payment of the notes transferred had been guaranteed. 
The indorsement of a guaranty on some of the notes and the conduct 
of the liquidating agent and the surviving directors in agreeing to sign 
the deficiency note are some evidence that there was an agreement guar- 
anteeing payment. If this is true, the execution of the note in suit by 
the president and the liquidating agent was within the scope of their 
authority, and the signature of the corporation by them is the signature 
of the corporation, and therefore the execution of the instrument is 
proven. 

The objector, speaking on behalf of the stockholders of the Bourbon 
Banking Company, has wholly failed to sustain the burden of showing 
that the note was executed without consideration or that it was procured 
to be executed by fraud or duress. 

It follows that the claimant should have recovered, and, since the 
case was fully tried and it appears that the evidence will not change, 
the judgment is reversed, with instructions to compute the amount due 


in view of payments made and credited, and to enter judgment for the 
appellant. 


RIGHT OF FDIC TO CLAIM INTEREST ON 
INSURED DEPOSITS AGAINST 
SUSPENDED BANK 


Federal Deposit Insurance Corporation v. Citizens State Bank of 
Niangua. United States District Court, W. D. Missouri, 
40 Fed. Supp. 805 


Where Federal Deposit Insurance Corporation submitted claims 
against suspended bank for only the amount it had paid out in pay- 
ing claims against bank without interest, it was entitled to recover 
only the amount of its claim and not the interest for period before 
claim was approved by bank commissioner. 

In this case the Federal Deposit Insurance Corporation brought 


PEE RE ESR TI, SOLE ALOE SE A i MIS PREIS AE REA Tt ITE SLE LIE SD. re PM 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §537. 
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suit for interest on sums expended in paying the claims of the in- 
sured depositors in liquidation of a state bank. The FDIC however 
had submitted its claim only for the amount paid without interest. 
It was held that the FDIC was entitled to interest only from the date 
of the allowance of the claim by the bank commissioner until claim 
was paid. If the FDIC had asserted a claim for interest accruing 
from the date the payments were made until its claim was allowed 
it seems that under the law it would have been entitled to the allow- 
ance. 


Action by the Federal Deposit Insurance Corporation against the 
Citizens State Bank of Niangua, Niangua, Missouri, and R. W. Holt, 
Commissioner of Finance of the State of Missouri in charge of liquida- 
tion thereof, for interest on sums due in liquidation of the Citizens State 
Bank of Niangua. On motion by complainant for judgment on the 
pleadings. 

Judgment in accordance with opinion. 

Francis C. Brown and John L. Cecil, both of Washington, D. C., 
and Jerome Walsh, of Kansas City, Mo., for plaintiff. 

Haymes & Dickey of Springfield, Mo., for defendant. 


REEVES, D. J.—After the issues were made up by appropriate 
answer to the complaint, the complainant through its counsel filed a 


motion for.judgment on the pleadings. 

A rather casual inspection of the pleadings discloses that no issue 
of fact is made thereby. The parties are in agreement as to the facts 
and the pleadings so show. The only question in the case is one at law 
and the motion for judgment filed by complainant was timely. The 
pleadings show that the Citizens State Bank of Niangua, at Niangua, 
Missouri, was taken in charge by the Commissioner of Finance of the 
State of Missouri, on January 12, 1940. On that date it had suspended 
payment of its obligations. The act of the Commissioner was in pur- 
suance of law and he properly proceeded to the liquidation of its assets 
and the payment of its obligations. The complainant had previously 
insured the deposits upon the terms and to the extent provided by fed- 
eral law. In accordance with its obligations the complainant proceeded 
seasonably to pay off and discharge the claim of depositors of the bank 
within the limits of its liability. From each of the depositors thus paid 
it took an assignment as well as a receipt. By the terms of the assign- 
ment it became subrogated, as authorized by law, to the rights of the 
assignor or depositor against the bank. By the 12th of May, 1940, the 
complainant had discharged all of its obligations to depositors and 
on that date filed its claim with the proper state authorities for the 
aggregate of $107,154.78. Subsequently, towit, on May 24, 1940, it filed 
an additional claim in the sum of 97 cents. Toward the latter claim 
the rule of de minimis non curat lex, if applicable, would be invoked. 
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The claims thus propounded against the bank were approved by a 
special deputy bank commissioner on July 15, 1940. On that date such 
claims were allowed in the sum of $107,097.32. Because of an error 
there was a deduction of $58.34 from the claim originally propounded 
by the complainant. 

At the September Term, 1940, of the Circuit Court of Webster 
County, Missouri, a classification of claims was made. Of the total 
amount allowed to plaintiff $11,039.33 was classified as a preferred 
claim, the balance of $96,057.99 was classified as a common claim. At 
a later date the preferred claim was paid in full and a 90% dividend 
was paid on the common claim. Subsequently the remainder of the 
common claim was paid. 

On December 18, 1940, after complainant had been reimbursed for 
the full amount of its claim, it submitted to a special deputy commis- 
sioner of finance in charge of the liquidation of said bank a claim for 
interest in the sum of $4,457.29. This amount was ascertained by com- 
puting interest at the rate of 6% on $107,097.32 from January 12, 1940, 
the date the bank suspended payment until complainant’s claim was 
satisfied. 

The defendant makes two main contentions: (a) It denies that the 
plaintiff is entitled to interest on its claim, and (b), furthermore, that 
even if so its claim for interest was not seasonably propounded. These 
will be noticed. 

1. The parties are agreed that the question of interest must be de- 
termined on the basis of the laws of the State of Missouri. 

Section 3226, R. S. Mo. 1939, provides as follows: ‘‘ Creditors shall 
be allowed to receive interest at the rate of six per cent per annum, 
when no other rate is agreed upon, for all moneys after they become 
due and payable, on written contracts, and on accounts after they be- 
come due and demand of payment is made.”’ 

This statute is clear, and it has been and is the uniform practice in 
Missouri to permit or to allow interest on open accounts ‘‘after they be- 
come due and demand of payment is made.’’ 

Under repeated rulings of the courts, when the bank suspended 
payment it breached its obligation to its depositors and the law for all 
purposes presumed that demands for payment were made. Immediately 
it became liable to the depositors for interest on funds, the use of which 
had been denied to them. It would be inequitable for the bank, even 
in liquidation, to be permitted to collect interest on obligations to it 
on account of loans made out of its deposits and at the same time re- 
fuse interest to depositors. The question rarely arises for the reason 
that ordinarily the depositors are fortunate to receive the principal of 
their demands. In this case the assets of the bank are adequate for 
interest as well as principal. It would follow that under the laws of 
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Missouri a right to interest would arise in favor of depositors against 
the defendant from the date the bank eee unless this right has 
been modified by law. 


2. The complainant by express provisions of the federal law becomes 
subrogated to the rights of the depositor to the extent of the payment 
made by it, and no more. Moreover, the rights of the depositor are 
modified by the federal law so as to eliminate all question of interest 
on his behalf. The national law contemplates that immediately upon 
suspension the complainant shall as nearly as possible put him in the 
exact position he was when the bank suspended. It would follow that 
the complainant was only entitled to propound its claim for the precise 
amount paid by it, with interest accruing from the date of the payments 
made by it. It did not do that in this case. It submitted a claim only 
for the amount paid. Because of a discrepancy in the claim the state 
authorities did not approve and allow the claim until July 15, 1940. 
The claim thus allowed was in the amount stated, namely, $107,097.32. 
This was the aggregate of both the preferred and common claims. If 
the complainant had asserted a claim for interest accruing from the 
date the payments were made until its claim was allowed it seems that 
under the law it would have been entitled to the allowance. It is true 
there are some authorities to the effect that interest may be allowed 
even though no claim is made for it. These authorities would be in- 
applicable in this case. Complainant was entitled to an allowance by 
the commissioner of finance for the amount of its claim and no more. 

3. A different question arises after the approval and allowance of 
the claim. It would seem that under the Missouri Statute interest should 
be computed as an incident, to the principal claim. On that date plain- 
tiff’s outlay was agreed upon, adjudged and acknowledged to be a valid 
claim against the bank. 

By Section 3228, R. S. Mo. 1939, it is provided that: ‘‘ Interest shall 
be allowed on all money due upon any judgment or order of any court, 
from the day of rendering the same until satisfaction be made by pay- 
ment, . . . all such judgments and orders for money upon contracts 
bearing more than six per cent interest shall bear the same interest 
borne by such contracts, and all other judgments and orders for money 
shall bear six per cent per annum until satisfaction made, as aforesaid.’’ 

It does not seem equitable that a different rule should prevail in 
executive receiverships or liquidation proceedings from that enforced in 
the courts. Moreover, for certain purposes, the liquidation in this case 
was under the direction and supervision of the state Circuit Court. It 
would be idle to say that the order of the executive authority made un- 
der the supervision and with the passive approval of the judge of the 
court did not extend the same protection as if the order had been di- 
rectly made in court. 
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It would follow from the foregoing that the complainant would be 
entitled to interest at 6% from and after the 15th day of July, 1940, 
until ‘‘satisfaction . . . by payment.’’ 

4, Some question has been raised as to the jurisdiction of the court. 
The Supreme Court has recently held that if the amount in controversy 
stated in the complaint is within the jurisdiction of the court, such 
jurisdiction is not ousted even if it may later appear that as a matter 
of law complainant was not entitled to recover an amount within the 
jurisdiction of the court. 

Complainant is entitled to a judgment in the sum of $1,019.80 and 
no more, this amount being interest accrual at 6% from July 15, 1940. 
An appropriate journal entry will be entered for that amount. 


DEBTOR AND AGENT RELATIONSHIP OF 
BANK TO DEPOSITOR 


Bernhard v. Bank of America, N. T. & S. A., District Court of Appeal, 
California, 114 Pac. Rep. (2d) 661 


While a bank is ordinarily considered the debtor of a depositor, 
there is no doubt that the relationship is dual in character. Although 
the bank becomes debtor promptly upon receipt of the deposit, at 
the same time it becomes his agent to care for and repay upon 
demand the moneys deposited. This is especially true in the case 
of a commercial deposit which according to law, contract and usage 
is payable promptly upon the depositor’s order. 

In this case an heir at law of decedent objected to the account 
of the executor in order to have determined the question concerning 
whether decedent had made a gift of a bank deposit to the executor. 
The heir at law who was unsuccessful in such litigation was pre- 
cluded by the ‘‘election of remedies’’ doctrine from subsequently 
bringing an action as administratrix with the will annexed against 
the bank’s successor to recover the amount of the deposit on the 
ground that the bank wrongfully paid the deposit to the executor. 
It was held that the heir at law could not recover from the executor’s 
agent what was once determined to be the executor‘s very own. 


Action by Helen Bernhard, as administratrix with the will annexed 
of the estate of Clara Sather, deceased, against the Bank of America 
N. T. & S. A., to recover a bank deposit. From an adverse judgment, 
the plaintiff appeals. 

Affirmed. 


SAREE ROE SSR Pe NE oC ER SE Fe ae Le a eS Se ee Se 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §390. 
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Joseph Brenner, of Los Angeles, for appellant. 
Louis Ferrari, of San Francisco, and Edmund Nelson and G, |, 
Berrey, both of Los Angeles, for respondent. 


MOORE, P. J.—This appeal is from a judgment denying recovery 
of a bank deposit to the administratrix of an estate. The money had 
been deposited with defendant by decedent through the agency of one 
Charles O. Cook who subsequently qualified as executor of decedent’s 
estate. Because he did not include the amount of the bank deposit in 
his account, plaintiff in her individual capacity objected thereto and 
upon a trial of her objection, the account was confirmed and Cook was 
decreed to be the owner of the money. 

In June, 1933, the decedent, then in failing health, made her home 
with Mr. and Mrs. Cook who resided in San Dimas. From that date 
until October 26th, Mr. Cook and one Dr. Zeiler were authorized 
jointly to make drafts against the commercial account of decedent in 
the Security First National Bank of Los Angeles, hereinafter referred 
to as the Los Angeles bank. 

On the 24th day of August, 1933, Cook opened a checking account 
at the San Dimas bank as follows: ‘‘Clara Sather by Charles O. Cook.’’ 
No authorization was forwarded to the San Dimas bank by the decedent 
and no communication was had between her and the bank prior to her 
demise. But after opening the account a number of checks, drawn by 
Cook and Zeiler on decedent’s commercial account in Los Angeles, were 
deposited with the San Dimas bank and drafts were made upon that 
account by checks signed ‘‘Clara Sather by Charles O. Cook’’ to meet 
various expenses of Mrs. Sather. 

On the 26th day of October, 1933, at the request of Mrs. Sather, 
Mr. Rappold, teller of the Los Angeles bank, called at the Cook home in 
San Dimas for the purpose of assisting decedent to transfer her money 
from her special account in Los Angeles to the San Dimas bank. A 
check was drawn upon the Security First National Bank for $4,155.68, 
payable to the First National Bank of San Dimas ‘‘for credit to the 
account of Mrs. Clara Sather’’ which Mrs. Sather signed by affixing her 
mark. Contemporaneously with the execution of that check, she signed 
a typewritten declaration addressed to the Los Angeles bank, directing 
it to transfer the balance of her savings account in the amount of 
$4,155.68 to the First National Bank of San Dimas. 

At the time of making her objection to the account of Cook, because 
besides Mr. Cook, Mr. Marchant, manager of the San Dimas bank, Mr. 
Rappold, a teller of the Los Angeles bank, and Dr. Thomason, decedent’s 
physician. Both of the instruments mentioned were witnessed by Mr. 
Cook and Dr. Thomason. 

On the following day decedent’s check was deposited in the San 
Dimas bank to the same account of ‘‘Clara Sather by Charles 0. Cook 
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on August 24th. On that day, Cook withdrew the entire balance of 
$4,187.71 by check signed ‘*Clara Sather by Charles O. Cook.’’ With 
that check Cook opened a new account in the same bank in the names 
of himself and his wife. On the following day, he withdrew $2,500 
from the last-mentioned account and deposited it in the Los Angeles 
hank, likewise in the name of himself and his wife. Subsequently he 
withdrew the balance from the San Dimas account and made a deposit 
thereof in the Los Angeles bank in the name of his wife alone. Mrs. 
Sather deceased the following November. Thereafter Cook qualified as 
executor of the estate of decedent and proceeded with its administration. 

Some years passed during which he neglected to report the status 
of the estate or the items of its assets. Upon being cited to file an 
account, he did so but accompanied it with his resignation. His account 
made no mention of the money which had been transferred by decedent 
to the San Dimas bank. Helen Bernhard and her sister, as legal heirs 
of decedent, filed their objections to the account based upon his neglect 
to account for the moneys transferred by decedent to the San Dimas 
bank. Upon trial of the objections, the court settled the account and, 
as a part of its order, declared that the decedent during her lifetime 
had made a gift to Charles O. Cook of the sum of: $4,187.71. Cook’s 
account having been approved and he having been discharged, Helen 
Bernhard qualified as administratrix with the will annexed and instituted 
the present action against the defendant as successor to the San Dimas 
bank. 

In addition to its general denial, the defendant plead two affirmative 
defenses, namely (1) that the money referred to in the complaint was 
Cook’s property; and (2) res judicata, by virtue of the determination 
made by the superior court sitting in probate at the time of the trial 
of the objection to the account filed by Cook. Plaintiff interposed a 
general demurrer to both of the last-mentioned special defenses and 
objected to the introduction in evidence of the record which was offered 
on behalf of the plea of res judicata. She also contended that the 
previous determination of ownership of the money by Cook was void 
for lack of jurisdiction for the reason that the executor had resigned 
before the filing of the objections. 

The contention last mentioned was disposed of, before the judgment 
appealed from was entered, by the action of the Supreme Court in the 
case of Waterland v. Superior Court in and for Sacramento County, 
15 Cal. 2d 34, 98 P. 2d 211. This left for consideration only two ques- 
tions, namely, whether or not there was a valid gift of the money by 
decedent to Cook and (2) whether the rule of res judicata may be 
applied. In view of our conclusion, it will be necessary to consider only 
the second proposition. 

It is contended by appellant that the parties to the present action 
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are not the same as the parties to the probate proceedings; that in the 
former proceeding she and her sister objected for themselves and that 
she then had no power to bind the estate; that she was not authorized 
to expend the moneys of the estate in the prosecution of an appeal and 
the estate was not responsibly represented. On the contrary, she con- 
tends that in the present action she is the administratrix of the estate 
and upon the trial of the present action she was in a position to carry 
on the prosecution of this action as such administratrix; that there is 
no privity between the defendant Cook who was victorious in the 
probate proceedings in having himself declared to be the owner of the 
moneys mentioned in the pleadings. While plaintiff does appear in 
the present action in an official capacity, the benefits which she hoped 
to achieve were identical with the benefits which she expected in making 
her objections to the account of Mr. Cook. Should she succeed in the 
present action the moneys recovered would become an asset of the estate 
and would inure to the benefit of its creditors and legatees who also 
would have benefited and to the same extent had she succeeded in the 
probate proceeding in compelling Cook to restore the moneys to the 
estate. Having attempted in the present action to litigate the same 
right which she asserted in the probate proceedings, the prior adverse 
judgment estops her in the present action. 15 Cal. Jur. 189; Williams 
v. Southern Pac. Co., 54 Cal. App. 571, 202 P. 356; Stevens v. Superior 
Court, 155 Cal. 148, 99 P. 512; In re Estate of Bell, 153 Cal. 331, 95 P. 
372. Although not bearing the appellation of administratrix in the 
probate proceeding, in view of the fact that her purpose was identical 
with that which motivates her in the present proceeding, it is clear to 
us that there is no substantial difference between the capacities then 
and now. In re Estate of Bell, supra. <As to the privity of defendant 
with Cook, this appears to be established. By the judgment of the 
probate court, it was determined that Cook was the owner of the money. 
Since the defendant held it for Cook, it was Cook’s agent. Without 
Cook’s authorization, defendant would not have been authorized to 
pay the money to any one. Since Cook, the owner, called upon his own 
agent to deliver to him the money which had become his by virtue of 
the gift of decedent, to declare now that the defendant is a tort-feasor 
against the estate of decedent because it has returned to Cook what 
belonged to him would indeed be a strange anomaly. Privity can be 
no more successfully created between two parties than by the establish- 
ment of an agency of one for the other. While a bank is ordinarily 
considered the debtor of a depositor, there is no doubt that the relation- 
ship is dual in character. Although the bank becomes debtor promptly 
upon receipt of the deposit, at the same time it becomes his agent to 
care for and repay upon demand the moneys deposited. 9 C. J. S., 
Banks and Banking § 267, p. 546; Willis v. Barrow, 218 Ala. 549, 119 
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So. 678, 680; Wall v. Franklin Trust Co. of Phil., 84 Pa. Super. 392, 
394. This is especially true in the case of a commercial deposit which 
according to law, contract and usage is payable promptly upon the 
depositor’s order. Therefore, since Cook, the rightful owner, has with- 
drawn his money from the custody of his agent, that agent could not be 
obligated to pay that same money to a third party. Code Civ. Proc., 
sec. 1908. 

Since defendant was thus in privity with Cook, it follows that the 
judicial decision of the ownership of the money which is the subject 
of this action, by the probate decree, is conclusive so far as it might 
affect the defendant. No good reason appears why the adjudication 
of the ownership of Cook should not estop the plaintiff from contend- 
ing for the contrary. A judgment which determines the absolute ex- 
istence of a fact is binding not only upon the parties to the decree but 
also it ‘‘may be relied upon as an estoppel in any subsequent collateral 
suit . . . when either party, or the privies of either party, allege any- 
thing inconsistent with it, and this too whether the subsequent suit is 
upon the same or a different cause of action.’’ In re Estate of Clark, 
190 Cal. 354, 212 P. 622, 625. 

It is true as contended by appellant that before the doctrine of res 
judicata is available, each party to the action must have been bound by 
the prior determination. 34 Cor. Jur. 988; 15 R. C. L. 956; Freeman on 
Judgments, vol. 1, 5th Ed., p. 529, see. 428. But the exception to the 
rule of mutuality exists ‘‘where the liability of defendant is altogether 
dependent upon the culpability of one exonerated in a prior suit upon 
the same facts, when sued by the same plaintiff; in such cases the uni- 
lateral character of the estoppel is justified by the injustice which would 
result in allowing a recovery against a defendant for conduct of an- 
other, when that other has been exonerated in a direct action.’’ 34 Cor. 
Jur. 988, p. 1407; Bigelow v. Old Dominion Copper Mining & Smelting 
Co., 225 U. 8. 111, 32 S. Ct. 641, 56 L. Ed. 1009, Ann. Cas. 1913E, 875; 
McF addin, ete., v. Texas Rice Land Co., Tex. Civ. App., 253 S. W. 916. 
If the immediate actor is free from responsibility because his act was 
lawful, one in privity with him, who took no direct part in the transac- 
tion, cannot be held responsible. New Orleans & N. E. R. Co. v. Jopes, 
142 U.S. 18, 12 S. Ct. 109, 35 L. Ed. 919. Where the privies are identi- 
fied with him in interest, they are bound by a judgment affecting him 
and where the identity is found to exist all are alike concluded. Green- 
leaf on Evidence, 13th Ed., vol. 1, sec. 523; Bigelow v. Old Dominion, 
ete., supra. Inasmuch as plaintiff has once litigated the ownership of 
the money here in question with Cook, plaintiff cannot invoke the prin- 
ciple of mutuality of estoppel. That doctrine is not essential to the 
right of defendant to plead the former judgment in bar, notwithstand- 
ing the fact that defendant was not a party to the probate proceeding 
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and held the money prior to the filing by Cook of his account as executor 
of decedent’s estate. McFaddin, etc., v. Texas Rice Land Co, supra. 
Neither would that doctrine be applicable had the objector in the pro- 
bate proceeding charged that defendant and Cook by a joint endeavor 
had succeeded in depriving the estate of its money. Whatever wrong 
defendant might have done by paying the money to Cook, the judg- 
ment in probate was such that by no fair reasoning can defendant be 
held liable. Its interest was so interwoven with that of Cook that the 
judgment for him must be regarded virtually for the bank. Wilson vy, 
Erickson, 152 Minn. 364, 188 N. W. 994; 34 C. J. 982, § 140. The 
supreme court of Maine has declared that when a party tries a question 
in one suit he shall not, without regard to mutuality, try the same 
question involving the same testimony in another suit, notwithstanding 
the doctrine of mutuality. Freeman on judgments, 5th Ed., sec. 429, 

At the time of making her objection to the account of Cook, because 
he failed to include the moneys claimed as a part of the estate of de- 
cedent, she thereby elected her remedy for the purpose of recovering 
on behalf of the estate the moneys which she now claims the bank held 
for the benefit of decedent and tortiously paid out to Cook. It is a 
practice without justification for a person claiming to be aggrieved 
to select one remedy after the other for the purpose of establishing his 
claim. Having elected to oppose Cook’s account in probate and hav- 


ing there failed, though arrayed in the livery of an administratrix, 
plaintiff cannot now recover from Cook’s agent what was once deter- 
mined to be Cook’s very own. Crook v. First National Bank, 83 Wis- 
31, 52 N. W. 1131, 35 Am. St. Rep. 17. 


ABUSE OF DISCRETION BY TRUSTEE 


Stallard v. Johnson, Supreme Court of Oklahoma, 116 Pac. Rep. 
(2d) 965 


Where a trust is created for the purpose of providing for the 
suitable care and maintenance of the beneficiaries at the discretion 
of the trustee, the discretion so vested is not an arbitrary one which 
will permit the trustee to defeat the purposes of the trust under the 
guise of its exercises, but is one which must be exercised honestly, 
fairly and reasonably to accomplish the purposes of the trust. 


In this case the trust was created by the testator for the express 
purpose of providing his wife and his sister with suitable care dur- 
ing their respective lives. A sufficient fund was set up with which 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §494. 
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to accomplish the purpose of the trust, but the trustee allowed the 
testator’s wife, after the testator’s death, a sum of only $15 a month. 
It was held that the allowance was so meagre as to amount to a 
denial of the purposes of the trust and therefore trustee was directed 
to pay’ testator’s wife $60 per month in addition to paying medical 
and drug bills. 


Action by Ella Stallard Johnson against John F. Stallard, trustee, 
under a trust created by the last will and testament of Frederick M. 
Stallard, deceased, for a construction of the trust and to compel the 
trustee to make a suitable allowance to the plaintiff for her maintenance 
and support. From a judgment in favor of the plaintiff, the defendant 
appeals. 

Judgment affirmed. 

T. F. Dukes, of Hominy, for plaintiff in error. 

Robert L. Hert, of Stillwater, for defendant in error. 


PER CURIAM.—The power of the courts to control the discretion 
vested in a trustee of a testamentary trust is the primary issue involved 
in this appeal. The defendant in error, hereinafter referred to as plain- 
tiff, instituted this action against the plaintiff in error, hereinafter re- 
ferred to as defendant, to obtain a construction of a provision in a 
testamentary trust and to compel the defendant as trustee thereof to 
make a sufficient allowance out of the trust funds to provide for the 


reasonable care and maintenance of the plaintiff. 

The trust which had been created by the last will and testament of 
Frederick M. Stallard, deceased, contained the following directions: 
‘‘T direct my trustee to expend from time to time so much of the income 
and of the principal of said trust estate as shall seem meet and proper 
for the comfort, maintenance and support of my beloved wife, Sadie E. 
Stallard, and my beloved sister, Ella Stallard Johnson, for and during 
the period of their natural lives, with full power and authority to sell 
and dispose of so much of my estate, both real and personal, as is neces- 
sary if the income therefrom is not sufficient to properly care, support 
and provide for my said wife and sister during their lifetime in a man- 
ner which my trustee shall deem suitable, said trust to continue as long 
as either my said wife or sister is living and upon the death of either, 
said trustee is to continue to operate in the manner and with the same 
powers as foresaid described during the lifetime of both, and shall con- 
tinue to make such payments from the income from said estate, or from 
the sale of the principal thereof if necessary in order to provide suit- 
ably for the comfort, support and maintenance of said survivor during 
her lifetime.’’ 

The defendant took the position that the aforesaid provision was 
intended to and did give him absolute power and authority to deter- 
mine how and in what manner maintenance and care of the beneficiaries 
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should be provided. In accordance with the construction which the 
defendant placed upon said trust provision he allowed the plaintiff the 
sum of $15 per month out of the funds of which he was trustee and 
refused to pay any other expenses, either for board or medical care 
or drug bills or with which to provide her with clothing or incidental 
expenses. The plaintiff conceived that it was the purpose of the trust 
to provide her with all reasonable necessities including board, lodging, 
medical and drug bills and clothing suitable to her condition in life 
and that the allowance made her was so inadequate and unreasonable 
as to amount to an abuse of discretion and brought this action to com- 
pel a proper allowance. The evidence of the plaintiff established, with- 
out any serious contradiction, the fact that she was a woman then past 
72 years of age and suffering from infirmities of age and a heart con- 
dition which required medical attention and the purchase of drugs to 
alleviate the same; that plaintiff had been compelled to accept a home 
with a sister and that the amount which had been allowed her by the 
defendant out of the trust funds set up for the benefit of plaintiff and 
another was wholly inadequate to meet the reasonable and ordinary 
expenses of plaintiff or to provide her with common necessities of life 
and that a reasonable allowance in the exercise of a proper discretion 
by the trustee would amount to a sum of approximately $75 per month 
and that the trust fund which had been provided for the purpose of 
meeting the needs of plaintiff and the other beneficiary of the trust 
amounts to the sum of approximately $20,000. 


The defendant admitted that he had only allowed the plaintiff the 
sum of $15 per month and that he had refused to pay for any medical 
or drug bills which had been incurred by the plaintiff but sought to 
justify this action on the ground that he had been given certain oral 
instructions by his testator relative to the procedure to be followed in 
the event the plaintiff should for any reason cease to be an inmate of 
the household of the testator. The trial court excluded proffered testi- 
mony relative to the oral declarations of the testator and after hearing 
the evidence found that the defendant had, in effect, abused the dis- 
cretion which had been confided in him as trustee and that his action 
had resulted, in effect, in a defeat of the purposes for which the trust 
had been created and was arbitrary and unreasonable and that a reason- 
able allowance for the necessities of the plaintiff as contemplated by the 
trust and the directions given in the instrument to the defendant as 
trustee would require the expenditure of approximately $60 per month 
and directed the defendant to make such payments to the plaintiff 
monthly and in addition thereto to pay the medical and drug bills which 
she had previously incurred and make an allowance for the board which 
had been furnished by the sister and to pay to her attorney a fee which 
the parties had stipulated was a reasonable fee in the premises. Motion 
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for new trial was overruled and the defendant has perfected this appeal. 

The defendant submits four propositions here which may thus sum- 
marized: (1) it was error to exclude the evidence offered relative to the 
oral instructions which had been given him by his testator; (2) it was 
error to admit in evidence the statements of the doctor and druggist 
who had furnished medical care and drugs to the plaintiff; (3) that 
the judgment is unsupported by any competent evidence; and (4) that 
the judgment is contrary to law. The first two propositions require very 
little discussion. It is well settled that testimony relative to a testator’s 
oral declarations concerning his intentions when he drew his will are 
not admissible in evidence, In re Shepard’s Estate, 180 Okl. 91, 67 P. 
2d 954, and it is proper to exclude such evidence when offered. Parks v. 
Central Life Assur. Soc., 181 Okl. 638, 75 P. 2d 1111; Parks v. Row- 
sey, 181 Okl. 642, 75 P. 2d 1116. The contention relative to the error 
in admission of statements of accounts of physician and druggist are 
likewise untenable since the purpose of this evidence was not to recover 
on the accounts but merely to support the claim of the plaintiff that she 
had not been provided for properly by the defendant in his capacity 
as trustee and for this reason the cases cited by the defendant which 
deal with actions on account have no application. 


The decisive issue involved is presented by the third and fourth 
propositions, supra, and is whether the discretion conferred upon the 


defendant as trustee was one with which the courts could not interfere 
and therefore one of which he was the sole judge. In support of the 
contention that such was the case we are cited by the defendant to: 
Haydel v. Hureck, 72 Mo. 253; Hichborn v. Bradbury, 111 Me. 519, 90 
A. 325; Woodruff v. Woodruff, 54 App. Div. 414, 66 N. Y. S. 936; 
Biggins v. Lambert, 213 Ill. 625, 73 N. E. 371, 104 Am. St. Rep. 238; 
Ladd v. Ladd, 74 N. H. 380, 68 A. 462; Hawkins v. Hansen, 92 Kan. 
73, 139 P. 1022, L. R, A. 1915A, 90; La Tourette v. La Tourette, 15 
Ariz. 200, 137 P. 426, Ann. Cas. 1915B, 70; In re Lyons’ Estate, 183 
Wis. 276, 197 N. W. 710; Ralls v. Johnson, 200 Ala. 178, 75 So. 926, 
which cases are authority for the rule that the courts will not lightly 
interfere with the discretion vested in a testamentary trustee and other 
citations which incidentally touch upon the suggestion. We have care- 
fully examined the cases thus cited and find that they do not support 
the interpretation which the defendant seeks to place thereon and which 
he would have us apply in the case at bar, that is, that interference 
with his discretion is not permissible. Such does not seem to be the 
case in the situations where that issue has been directly presented to 
the courts. On the contrary we find that it has been held where the 
question has been properly submitted that the discretion vested in a 
trustee must be fairly and reasonably exercised and if not then the 
same will be compelled by a court of equity. See Collister v. Fassitt, 
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163 N. Y. 281, 57 N. E. 490, 79 Am. St. Rep. 586; Colton v. Colton, 
127 U. S. 300, 8 S. Ct. 1164, 32 L. Ed. 138. It likewise has been held 
that the courts in the exercise of their equitable jurisdiction have the 
power and duty of safeguarding the rights of the cestui que trust and 
of compelling he performance by the trustee of the duties of his trust. 
Hull v. Holloway, 58 Conn. 210, 20 A. 445. 

In the case at bar we have a situation where a trust was created 
for the express and avowed purpose of providing the plaintiff and an- 
other with suitable care and maintenance during their respective lives 
and a sufficient fund set up with which to accomplish the purposes of 
the trust; and where an allowance so meagre as to amount to a denial 
of the purposes of the trust is made manifest, under these circumstances 
to say that this constituted an exercise of the discretion vested in the 
defendant as trustee would constitute travesty upon justice and be cause 
for righteous reproach of the courts. Neither of these conditions can 
or will be permitted to exist. The findings and judgment of the trial 
court are not only amply supported by competent evidence but appear 
to be reasonable and modest and to have directed the trustee to do 
merely that which he should have done under the directions given him 
by his testator. 


REORGANIZATION OF STATE BANK 


Baltrusch v. Citizens State Bank, Supreme Court of Minnesota, 300 
N. W. Rep. 201 


A statute permitting reorganization of a state bank under plan 
approved by commissioner of banks is not unconstitutional as im- 
pairing obligation of contract toward depositor of the bank. 


Suit by Hattie Baltrusch against the Citizens State Bank of New 
Ulm, Minn., to recover the amount of money plaintiff had on deposit 
in the defendant bank. From a judgment for plaintiff for only one- 
half of the amount claimed by her, she appeals. 

Judgment affirmed. 

Jesse A. Schunk, of New York Mills, for appellant. 

Flor & Reim, of New Ulm, for respondent. 


GALLAGHER, C. J.—In a suit to recover the amount of money 
plaintiff had on deposit in defendant bank on March 4, 1933, the trial 
court directed the jury to return a verdict for plaintiff for $1,574.93, 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §177. 
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one-half of the amount claimed by her. Plaintiff appeals from the judg- 
ment entered on the verdict. 

Defendant bank closed on March 4, 1933, by reason of an executive 
order issued on that date. It later reorganized under a plan author- 
ized by L. 1933, ¢. 55, as amended by Id. ¢. 277, 8 Mason Minn. St. 1940 
Supp. §§ 7690-10 to 7690-20, and approved by the commissioner of 
banks. The plan provided for a 50 per cent reduction of deposits and 
unsecured claims except those preferred by the act. It also provided 
for a reduction of surplus by $80,000 and of undivided profits by $24,- 
576.04. The capital stock amounting to $100,000 was not to be reduced. 
All questionable assets and all previously charged-off assets of the bank 
were to be transferred to a trust fund to be administered by a liquidat- 
ing agent, under the supervision of the court, for the benefit of the de- 
positors whose accounts were reduced. The stockholders were to pay 
an, assessment of 50 per cent of the par value of their stock, $35,000 of 
which was to be paid into the bank to augment its assets. The remainder 
of the assessment, represented by the promissory notes of the stock- 
holders, was to be placed in the trust fund. More than 66 2/3 per cent 
of the depositors agreed to the plan before it was approved by the com- 
missioner and put into operation. Eventually 98 per cent of the de- 
positors agreed to it. Plaintiff did not consent to the plan. 

This appeal presents two questions: (1) Do the provisions of L. 1933, 
e. 55, as amended by Id. ¢. 277, impair the obligation of contract so as 
to conflict with Minn. Const. art. 1, § 11; and (2) if not, did the plan 
of reorganization as approved by the commissioner comply with the 
law? . 

1. This court disposed of the first question in Timmer v. Hardwick 
State Bank, 194 Minn. 586, 261 N. W. 456. Plaintiff fails to distinguish 
between a law impairing a contract and one which simply changes a 
remedy for its enforcement. The statute here involved does no more 
than change the method of liquidation. Doty v. Love, 295 U. S. 64, 55 
S. Ct. 558, 79 L. Ed. 1303, 96 A. L. R. 1438. 

2. Plaintiff’s main objection to the plan is that the valued assets 
of the reorganized bank were used in part to create its capital stock 
structure. She contends that L. 1933, c. 55, as amended by ec. 277, does 
not permit such application of the bank’s assets. Section 3 (§ 7690-12) 
of the act provides: 


‘‘See. 3. During said period of reorganization said bank may be re- 
organized in accordance with a written plan approved in writing by the 
Commissioner of Banks and by the owners of not less than sixty-six and 
two-thirds per cent. (66-2/3%) of the total amount of deposits of, or 
unsecured liquidated claims against said bank after deducting from 
said deposits or unsecured liquidated claims any legal off-sets thereto, 
deposits entitled to priority of payment, deposits or claims which can- 
not be reduced without an order of the Court, and deposits of the United 
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States, of the State of Minnesota, and of the counties, cities, villages, 
boroughs, townships and school districts of said state. 

‘‘Upon such approval being obtained the Commissioner of Banks shall 
declare the plan of reorganization effective as of a date to be fixed in 
said declaration. Those depositors and unsecured creditors not approv- 
ing such plan shall nevertheless be subject to the plan and bound thereby 
to the same extent and with the same effect as if they had approved it.’’ 


Section 4 (§ 7690-13) of the act provides: 


**See. 4. Such plan of reorganization may contain any or all of the 
following provisions: 

‘‘(a) placing in the hands of a liquidating agent or agents, corpo- 
rate or individual, of the non-liquid assets of the bank to be held and 
liquidated for the benefit of the creditors of the bank existing at the 
beginning of the period of reorganization in accordance with their re- 
spective rights and priorities, if any, and thereafter for the benefit of 
the reorganized bank. Said liquidating agent or agents shall be ap- 
pointed and act under the jurisdiction of, and report to, the District 
Court of the County wherein said bank is located. The expenses of said 
liquidating agent or agents shall be paid from the assets in its, his or 
their possession. 

‘*(b) reducing the amount of the debtor liability of the reorganized 
bank to depositors and unsecured creditors existing at the beginning 
of the period of reorganization to a sum equivalent to the then market 
value of the assets of the bank carried forward into the reorganized 
bank and, with the written consent of the depositor or unsecured creditor, 
limiting the time and method of withdrawal thereof. 

‘*(e) providing that the deposit liabilities of the reorganized bank 
(i. e., those of old depositors carried forward as liabilities of the re- 
organized bank by way of reduced deposit liability and deposits arising 
during the period of and after reorganization) may have priority of 
payment over the claims of the old depositors and unsecured creditors 
existing at the beginning of the period of reorganization to the extent 
that the claims of said old depositors or unsecured creditors have been 
transferred to the assets in the hands of the liquidating agent or agents, 
and not carried forward as a liability under the plan of reorganization 
against the reorganized bank.’’ 


The legislature intended to give the commissioner of banks a wide 
discretion in approving or disapproving a plan of reorganization sub- 
mitted to him. The reasons for and the advantages of the law were 
clearly pointed out by Mr. Justice Julius J. Olson in Timmer v. Hard- 
wick State Bank, 194 Minn. 586, 261 N. W. 456. Although the exercise 
by the commissioner of the discretion delegated to him is subject to 
judicial review, it cannot be overturned unless it has been abused. The 
rule here applicable was quoted with approval in Timmer v. Hardwick 
State Bank, supra, as follows (194 Minn. 593, 261 N. W. 460) : ‘‘He is 
presumed to be an impartial agent for that purpose, and to act fairly, 
impartially, and justly. The prescribed petition being presented and 
acted upon by him, his action should be binding upon all the creditors, 
unless shown to be, and set aside as, arbitrary, unjust or fraudulent.’’ 
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We find no abuse of the commissioner’s discretion. There is nothing 
in the law which prohibits the plan here adopted. Reorganization with- 
out capital stock would be impossible. Here, the surplus and undivided 
profit accounts were materially reduced. A 50 per cent assessment was 
levied against the stockholders. All of the charged-off assets of the 
bank went into the trust fund for the benefit of the depositors whose 
accounts were reduced. The statutory liability of the stockholders re- 
mained. We find nothing in the record to indicate that the action of 
the commissioner in approving the plan was arbitrary, unjust, or fraudu- 
lent. On the contrary, it appears to have been for the best interests of 
all the depositors, including plaintiff. 


WAIVER OF DEFENSE OF USURY 
Howard v. Kirkpatrick, Supreme Court, 30 N. Y. Supp. (2d) 166 


Although a usurious contract is void under General Business 
Law, § 373, N. Y., the defense of usury is personal and may be 
waived by borrower. 


Acceptance of a conveyance subject to a usurious mortgage con- 
stitutes waiver of defense of usury. 


Action by Michael Howard against DeVeber Kirkpatrick and others 
to foreclose certain mortgages. On plaintiff’s motion for summary 
judgment and for an order of reference. 

Motion granted. 

Mangan & Mangan, of Binghamton (H. Lee White, of Binghamton, 
of counsel), for plaintiff, in support of the motion. 

Charles R. Stewart, of Binghamton, for defendant Gertrude S. Chap- 
pell, in opposition to the motion. 


DEYO, J.—This is an action to foreclose four mortgages given at 
various times by the defendant Kirkpatrick to the plaintiff. All of - 
the defendants are in default with the exception of Gertrude S. Chappell, 
who is the present owner of the premises under a conveyance which was 
given and accepted subject to the mortgages, and whose sole defense 
is that one of the mortgages was usurious. 

The statute provides that a usurious contract is void. General Busi- 
ness Law, § 373. However, it is well settled that a defense of usury 
is personal and may be waived by the borrower, and it has been re- 
peatedly held that a conveyance subject to a usurious mortgage consti- 
tutes such waiver. Hartley v. Harrison, 24 N. Y. 170, 171; Sands v. 
(= ih alates RR, ONE sata: sinc aed Tae abies Paiahech. Baise sien diih 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1564-1589. 
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Church, 6 N. Y. 347; Sherling v. Gallatin Improvement Co., Inc., 237 
App. Div. 535, 538, 261 N. Y. S. 747, appeal dismissed, 262 N. Y. 641, 
188 N. E. 101; O’Brien v. Ferguson, 37 Hun 368, 371; Faber v. Siegel, 
158 Mise. 722, 725, 286 N. Y. 8S. 974; Hatch v. Baker, 139 Mise. 717, 
249 N. Y. S. 215; Brown v. Jones, 89 Mise. 538, 541, 152 N. Y. S. 571. 
The rule is different where the grantee does not assume the mortgage 
or the conveyance is not accepted subject to it, for under such circum- 
stances there is no waiver and the defense is permitted. Yormark y. 
Waldman, 127 Mise. 748, 217 N. Y. 8S. 501. Those cases cited by the de- 
fendant which are in point are in accord with these generally accepted 
principles. In Michaels v. Single, 138 Mise. 446, 246 N. Y. S. 17, affirmed 
233 App. Div. 890, 251 N. Y. S. 889, where the defense was permitted to 
be interposed by a grantee, it appears only that there was no assumption 
of the mortgage. Nothing is said as to whether or not the conveyance 
was subject to it. However, it is fair to assume that such was the case, 
since the learned Court in his opinion relied upon Yormark v. Waldman, 
supra, where the distinction between the two principles is clearly pointed 
out. In Berdan v. Sedgwick, 40 Barb. 359, affirmed 44 N. Y. 626, the 
Appellate Court likewise pointed out at page 632, that if the mortgage 
had been assumed, or if the conveyance was given subject to the mort- 
gage, no defense of usury could be set up by the grantees. 
The plaintiffs motions are granted with $10 costs. 


DEPOSIT BY ONE PERSON IN NAME OF 
ANOTHER 


In re Fenton’s Estate, Supreme Court, Appellate Division, 29 N. Y. 
Supp. (2d) 567 


Money was deposited in a savings bank account by and in the 
name of depositor, Thomas Fenton. Words indicating that the de- 
posit was made for one John Casey were added in a handwriting 
not that of the depositor. However, there was no proof that the 
depositor approved of such addition, or that John Casey named 
therein owned the money deposited. On the books of the bank the 
account was carried ‘‘Thos. Fenton for John Casey.’’ Upon appli- 
cation made, after the death of the depositor Thomas Fenton, by the 
person entitled to the deposit if it was the property of the depositor, 
the State Comptroller was directed to pay such applicant the pre- 
ceeds of such deposit and the accrued interest thereon which had 
been received by the State Comptroller under the statute with re- 
spect to abandoned bank accounts. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §424. 
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In the matter of the application of Harold Bakerman, as attorney 
in fact of Patrick Fenton, for payment of a savings bank account car- 
ried in the name of Thomas Fenton for John Casey, which had been 
deposited with the Comptroller of the State of New York, pursuant to 
section 44-¢ of the State Finance Law, now § 85. From a judgment 
directing payment of the fund, the Comptroller appeals. 

Judgment affirmed. 

Argued before Hill, P. J., and Crapser, Heffernan, Schenck, and 
Foster, JJ. 

Borden H. Mills, of Albany (Harold Bakerman, of New York City, 
of counsel), for petitioner-respondent. 

John J. Bennett, Jr., Atty Gen. (David Moses, Asst. Atty. Gen., of 
counsel), for respondent-appellant. 


HILL, P. J—Appeal by the Comptroller of the State from a judg- 
ment directing him ‘‘out of the funds in his hands to the credit of 
‘Thomas Fenton for John Casey’ ’’ to pay $2,487.45 to the respondent 
Patrick Fenton or his attorney. Thomas Fenton, residing in the City 
of New York, on March 28, 1872, opened an account in the Emigrant 
Industrial Savings Bank of New York City by depositing $100. Fur- 
ther deposits were made in 1872, June 11, $38; August 26, $30; October 
7, $20; October 28, $17. The aggregate of these deposits with interest 
amounts to the sum earlier mentioned. On the books of the bank the 
account was carried ‘‘Thos. Fenton for John Casey, 161st St. & 10th 
Avenue.’’ At the time this deposit was made, Thomas Fenton had 
several other accounts in the bank. He died September, 1899. This 
deposit was not claimed or ‘treated as a part of his estate. The evi- 
dence discloses that a John Casey, resident of New York City, died at 
Welfare Island on August 14, 1872; another John Casey was living 
in New York City at a considerable later period. The proof discloses 
no acquaintance between either of the Caseys and Fenton. Thomas 
Fenton wrote his name on several occasions upon the signature book 
of the bank. The handwriting of the name in connection with the ac- 
count under consideration and that in connection with those which un- 
questionably were his property is identical. The words ‘‘for John 
Casey’’ ‘are in a different handwriting, but nothing appears as to the 
identity of the writer. The fund has been paid to the Comptroller 
(Sec. 44-g, now § 85, State Finance Law) and the respondent Patrick 
Fenton is entitled to it if it was the property of Thomas Fenton. 

Two opinions in Matter of Fenelon’s Estate, appear in Volume 262 
of the New York Reports, each written by Judge Henry T. Kellogg. 
The decision of the Surrogate’s Court and the affirmance by the Appel- 
late Division (237 App. Div. 285, 261 N. Y. S. 246) were affirmed by 
the Court of Appeals, 262 N. Y. page 57, 186 N. E. page 201. On re- 
argument, the decisions of the lower courts were reversed upon a new 
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finding of fact made by the Court of Appeals (262 N. Y. page 308, 
186 N. E. page 794), which was at variance with the finding of the 
Surrogate’s Court, affirmed by the Appellate Division. The later deci- 
sion did not affect the legal conclusions and reasoning of the earlier 
opinion. Therein (262 N. Y. at page 59, 186 N. E. at page 202), after 
reference te the Banking Law and the conclusion to be drawn from the 
making of a joint deposit in a savings bank, it is stated: ‘‘This statute 
created presumptions not obtaining at the common law. Beaver y, 
Beaver, 117 N. Y. 421, 22 N. E. 940, 6 L. R. A. 403, 15 Am. St. Rep, 
531; Matter of Bolin, 136 N. Y. 177, 32 N. E 626; Kelly v. Beers, 194 
N. Y. 60, 86 N. E. 985. The Appellate Division of the Third Depart- 
ment has held that, in order that the statutory presumptions may take 
effect, the form of the deposit, as made, must have been sanctioned by 
the owner of the moneys directed to be deposited. Matter of Buchanan’s 
Estate, 184 App. Div. 237, 171 N. Y. S. 708. The case never came to 
this court. However, we approve of the conclusion reached. Obviously, 
if the law were otherwise, then the whim cr error of the banker, in 
writing the form of the deposit, or a direction by one who had con- 
verted the moneys, might operate to transfer title of the true owner 
to the moneys, without volition on his part. The law does not countenance 
involuntary transfers of that character. In this case the question is 
whether or not the true owner directed the making of the deposit in 
the form in which it appears on the books of the bank where deposited, 
or acquiesced therein.’’ 

There is no evidence indicating that a John Casey owned the money 
which was deposited. Thomas Fenton had it in his possession, deposited 
it in the name of Thomas Fenton. The words ‘‘for John Casey’’ are 
not in his handwriting, and there is no proof that he approved thereof. 

The judgment appealed from should be affirmed, with costs. 

Judgment and order appealed from affirmed with costs. All concur. 





Sudicial Crends 


Digest of Decisions on Altered Paper 


Alterations Held Immaterial 


At the bottom of a note below the signature the following words 
appeared: ‘‘With assignment of automobile insurance damage case as 
security.’’ It was held that the drawing of a line through these words 
did not affect the validity of the note in any way, since the canceling of 
the words did not change the terms of the note and did not constitute a 
material alteration. Mair v. Schwartz, Minn., 229 N. W. Rep. 565. 47 
B. L. J. 461. 

A note held by a bank contained a marginal notation ‘‘due 2/29/19.’’ 
The bank cashier, recollecting that 1919 was not a leap year altered 
the notation to ‘‘3/1/19.’’ It was held that the change was immaterial 
and did not vitiate the note. Whittier v. First National Bank, Colo., 
214 Pac. Rep. 536. 40 B. L. J. 481. 


In an action by a bank against the maker of a note the bank alleged 
that, without its authorization or knowledge, someone had changed the 
maturity of the note from December 18, 1919, to June 18, 1919. It 
was held that such an alteration by a stranger was wholly immaterial 
‘ and did not affect the bank’s right to recover. Such an alteration has 
no more effect between the parties to a note than an accidental mutila- 
tion of the instrument. Rus v. Farmers’ National Bank, Texas, 228 
S. W. Rep. 985. 38 B. L. J. 348. 


Memoranda on a note, which do not change the date, amount, time 
of payment, the number or relation of parties, or the medium of pay- 
ment, etc., are immaterial and do not avoid the note. Pitt v. Little, 58 
Wash. 355, 108 Pac. Rep. 941. 27 B. L. J. 697. 

Where a note is written in lead pencil the act of the holder in tracing 
it over in ink does not constitute a material alteration. Reed v. Roark, 
14 Tex. 329. 21 B. L. J. 657. 

Where a note held by a bank is paid by an indorser the stamping of 
the word ‘‘Paid’’ on it by the bank, before returning it to the indorser, 
does not constitute an alteration. MeShan v. Watlington, Texas, 133 
S. W. Rep. 722. 28 B. L. J. 311. 


959 
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The erasure from the margin of a note of the words ‘‘This note is to 
fulfill a contract dated July 7, 1915,’’ is an immaterial alteration and 
does not affect the rights or liabilities of the parties to the note. Mason y, 
Shaffer, W. Va., 96 8S. E. Rep. 1024. 35 B. L. J. 881. 


Where the name of a person, who is not the drawee of a bill, is added 
thereto as an acceptor, without his knowledge or consent, the same 
creates no liability whatever and does not constitute a material altera- 
tion. Smith v. Lockridge, 8 Bush (Ky.) 423. 16 B. L. J. 470. 


The words ‘‘Guardian of P’’ written after the name of a payee in a 
note are merely words of personal description, not changing the legal 
effect ; hence their addition after the note was signed was not a material 
alteration affecting the validity of the note. Casto v. Evinger, 17 Ind. 
App. 298, 46 N. E. Rep. 648. 14 B. L. J. 271. 


The surety on a note reading, ‘‘I promise to pay’’ is not discharged 
by the alteration of the note, making it read, ‘‘We promise to pay.”’ 
Stanley v. Davis, Ky., 107 S. W. Rep. 773. 31 B. L. J. 112. 


Raising the amount of the figures in a note, without changing the 
written amount is immaterial, since the written amount controls, and 
does no invalidate the note. Bryant v. Georgia Fertilizer & Oil Co., Ga., 
79 S. E. Rep. 236. 30 B. L. J. 971. 


The addition of the name of a surety to a promissory note, after its 
delivery to the payee, without the knowledge or consent of the maker, 
is not such an alteration of the instrument as will discharge the maker. 
Barnes v. Vankueren, 31 Neb. 165, 47 N. W. Rep. 848, 4 B. L. J. 223; 
Burnham v. Gosnell, 47 Mo. App. 637; Mersman v. Werges, 112 U. 8. 
139, 5 S. Ct. 65, 28 U.S. (L. Ed.) 641. 34 B. L. J. 664. 


Where in a note for $1,500 the figures were written correctly but 
the word ‘‘hundred’’ was omitted after the word ‘‘fifteen’’ and the 
clerk of the discounting bank filled in the word ‘‘hundred,’’ the same 
did not constitute an alteration making the note unenforcible against 
the maker. Donnybrook State Bank v. Corbett, N. Dak., 163 N. W. Rep. 
275. 34 B. L. J. 555. 


A memorandum of a partial payment, indorsed by the holder on a 
promissory note, is no part of the note, or written evidence of the con- 
tract of the parties; and hence its erasure by the holder, although 
fraudulently made, is not an alteration of the note and will not void it. 
Theopold Mercantile Co. v. Delke, 76 Minn. 121, 78 N. W. Rep. 977. 
16 B. L. J. 349. 


? 


The insertion of the words ‘‘four months’’ in a blank space before 
the words ‘‘after date’’ does not constitute a material alteration of a 
note. Under the Uniform Negotiable Instruments Law § 14 the payee 
has a prima facie right to fill in blank spaces. Howard National Bank v. 
Arbuckle, Vt., 102 Atl. Rep. 477. 35 B. L. J. 61. 
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Where maker signs note with blank space after the word ‘‘at’’ so 
that the place of payment may be easily inserted, and the words ‘‘First 
National Bank, Lafayette, Ind.’’ are inserted without the consent of 
the maker, prior to its negotiation to an innocent indorsee for value, 
the maker, by reason of his negligence, cannot set up the defense that 
the note had been materially altered as against such indorsee. Bowen v. 
Laird, 166 Ind. 421, 77 N. E. Rep. 852. 23 B. L. J. 814. 


A note blank as to the rate of interest and the date from which 
interest should run was completed after delivery to the payee so that it 
read ‘‘with interest at the rate of six per cent. per annum from date.’’ 
It was held that this was not a material alteration because under the 
Missouri statutes the note as originally issued drew interest at the rate 
of six per cent. from date. May v. Steinhage, Mo., 298 S. W. Rep. 1048. 
45 B. L. J. 245. 


The alteration of the amount of a note, as expressed in figures, leav- 
ing the written amount in the body of the note unchanged, is not a ma- 
terial alteration and does not relieve the maker from liability. Morris 
Plan Co. v. Epstein, 263 N. Y. Supp. 454. 50 B. L. J. 601. 


One who purchases negotiable bonds for value and in good faith 
takes good title to the bonds though it turns out that the bonds had been 
stolen from the rightful owner and that the serial numbers on the bonds 
had been altered. The alteration of the serial number of a negotiable 
bond is an immaterial alteration and does not affect the title of an inno- 
cent purchaser. Heller v. National City Company, Wash., 18 Pac. Rep. 
(2d) 480. 50 B. L. J. 957. 


After $25 had been paid on a note for $2,025, the president of the 
bank, which held the note, drew a line through the figures $2,025 in the 
upper left hand corner of the note and wrote above them the figures 
$2,000. This was done as a guide for the bank in later dealing with the 
note. It was held that this did not constitute a material alteration. 
Peoples Bank & Trust Co. v. Klughaupt, N. J., 180 Atl. Rep. 560. 52 
B. L. J. 935. 


A bank, holding a note bearing 63 per cent. interest informed the 
maker that it would permit the note to run for a while longer but that 
he would have to pay 7 per cent. interest. The maker, when sued on 
the note, denied that he agreed to this change. But the teller made the 
following notation in the margin of the note, ‘‘7%, 6-5-30,’’ for his own 
guidance in computing interest. It was held that this was not such an 
alteration as would render the note void and that the bank could en- 
force it against the maker with interest at 64 per cent. American Trust 
Co. v. Greuner, Cal., 56 Pac. Rep. (2d) 967. 53 B. L. J. 635. 





LEGAL QUERIES AND ANSWERS 


By JosepH A. NosILe of the Massachusetts Bar 


Accommodation Paper Signed by Agent 

Q. An agent was authorized by his principal to sign paper as maker 
or indorser for the principal in the regular course of business. Would 
the principal be liable on a note signed by the agent in the principal’s 
name for accommodation ? 

A. The principal would not be liable except to a bona fide purchaser 
of the paper without notice. Bird v. Daggett, 97 Mass. 494. 37 B. L. J. 
351. § 37 B. L. J. Digest. 


Delivery 
Q. A check is delivered to the payee prior to the day of its date. At 
what time does the payee acquire title to the check? 
A. He acquires title as of the date of delivery. N. I. L., See. 12. 


Deposit by Guardian 


Q. A guardian kept three guardianship accounts in the defendant 
bank. By transferring money from all three accounts to his individual 
account and by drawing against his account, he ‘‘embezzled large sums 
of money belonging to his wards.’’ He paid three or four small items 
which he owed to the bank out of guardianship funds which had been 
transferred to his own account. For what is the bank liable? 

A. It was held that the bank was liable for the amount received 
from guardian in payment of his personal debts. The bank was not 
held liable, however, for the other defalcations of the guardian, that is, 
the money which he had used for his own benefit, because the bank 
‘*had no knowledge or notice that the guardian was looting the guardian- 
ship account.’’ Aetna Casualty & Surety Co. v. Catskill National Bank 
& Trust Co., 102 Fed. Rep. (2d) 527. 56 B. L. J. 414. § 419 B. L. J. 
Digest (1941 Cumulative Supplement to Fifth Edition.) 


Form of Indorsement 

Q. A check is payable to ‘‘Horn & Faulkner Oil Trust’’ and indorsed 
‘‘Horn & Faulkner, by L. H. Horn,’’ and there is no evidence to show 
that they are the same firm or legal entity. Is the transferee a holder 
in due course? 

A. It was held that the indorsement is not that of the payee and the 
transferee is not a holder in due course, but takes subject to the defenses 
that could have been interposed against the payee. Young v. Henfree, 
- Okla., 73 Pac. Rep. (2d) 394. 55 B. L. J. 214. § 674 B. L. J. Digest. 
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